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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seqg.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It s unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and deci- 
sion numbers, for example, D-578; S. 1150. Such citation of a case in 
these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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In re MYRA SAVAGE. LAWA Docket No. 71. Decided April 27, 1977. 


Class B dealer — Transportation of dogs and cats — construction of crates 
for — Identification — failure to affix — Regulations and standards — 
failure to comply with — Sanction 


Where respondent wilfully violated the Act and the regulotions issued there- 
under in the transportation of dogs and cats as found herein, respondent 
is suspended as a registrant under the Act for 14 days. 


Georganna Gutteridge, for complainant. 
Gary L. Wiegel, Mt. Pleasant, IA, for respondent, 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is an administrative proceeding for the imposition of a 
license suspension and a cease and desist order under the Labora- 
tory Animal Welfare Act, as amended (7 U.S.C. 2131 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed 
on May 24, 1976, by the Acting Administrator of the Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. The Complaint charged the Respondent with viola- 
tions of the Act and the regulations and standards issued there- 
under (9 C.F.R. 1.1 et seq.), hereinafter referred to as the regula- 
tions and standards, concerning the shipment of an Irish Setter 
to Caracas, Venezuela, on March 19, 1975, and the shipment of two 
Siamese kittens to Altoona, Pennsylvania, on the same date. The 
Respondent filed an Answer admitting the allegations of para- 
graph I of the Complaint and denying the remaining allegations. 
Respondent raised affirmative responses in the Answer. 


The oral hearing was held in Davenport, Iowa, on December 21, 
1976, before Dorothea A. Baker, Administrative Law Judge, 
United States Department of Agriculture. Georganna Gutteridge, 
Esq., and Sally Ogelby, Esq., of the Office of the General Counsel, 
United States Department of Agriculture, appeared on behalf. of 
the Complainant. Gary Wiegel, Esq., 114 East Monroe St., Mt. 
Pleasant, Iowa, appeared on behalf of the Respondent. In due 
course the parties filed briefs, the last brief having been filed 
April 1, 1977. 


FINDINGS OF FACT 


1. Myra Savage, hereinafter referred to as the Respondent, 
is an individual doing business as Cedar Croft Kennel, Salem, 
Towa 52649. 


2. The Respondent, at all times material hereto, was: 


(a) Engaged in the business of buying, selling, offering for trans- 
portation and transporting, affecting commerce, for compensation 
or profit, animals for research or teaching purposes or for exhibition 
purposes or for use as pets. 


(b) Licensed as a dealer under the Act and regulations by the 
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Secretary of Agriculture and classified as a Class B dealer under 
the regulations. 


(c) At the time of licensing under the Act, the Respondent was 
apprised of the provisions of the Act and the regulations and stand- 
ards and agreed in writing to comply with their provisions. 


3. On March 19, 1975, two Veterinary Services’ technicians, 
Roger Walters and Orville Somermeyer, conducted a routine in- 
spection of shipping crates at the REA office, Burlington, Iowa. 
These individuals had received training and had prior experience 
in conducting such inspections. 


4. One crate, and its contents, an Irish Setter, nine weeks old, 
were examined and measured by Messrs. Walters and Somermeyer 
at the REA office, Burlington, Iowa, on March 19, 1975. The crate 
on the inside measured 24 inches long, 15 inches high and 13 
inches across. The Irish Setter measured 24 inches long from the 
tip of its nose to the base of its tail and in a standing position 
measured 16 inches high at the shoulders. The Irish Setter 
weighed 20 pounds and the crate weighed 8 pounds. The observa- 
tions of Messrs. Walters and Somermeyer were that the Irish 
Setter, when in the crate, did not have enough room to lie down in 
a natural position, nor to turn about freely, nor to stand erect. 
This shipment was offered for transportation, caused to be trans- 
ported, and was being transported, in commerce, from Pilot Grove 
Kennels and Supply, Inc., Houghton, Iowa, to Caracas, Venezuela, 
by Respondent at the time of this inspection. 


5. The Irish Setter was owned by Donald P. Shannon, a class 
B dealer under the Act, and a Doctor of Veterinary Medicine. At 
the time the Irish Setter came into possession of Respondent it 
had been crated. Respondent did not participate in the selection of 
the crate nor in the preparation of the crate used for shipment. 
Respondent did not have knowledge of the size of the dog'‘con- 
tained in the crate. 


6. An arrangement such as Dr. Shannon had with Respondent 
whereby shipments were combined resulted in savings to the pur- 
chaser of shipping charges. 


7. The crate used to transport the Irish Setter was not large 
enough to insure that the Irish Setter had sufficient space to turn 
about freely, to stand erect, and to lie in a natural position. 


8. On March 19, 1975, Messrs. Walters and Somermeyer at the 
REA office, Burlington, Iowa, inspected a crate containing two 
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Siamese kittens. This shipment was offered for transportation, 
caused to be transported and was being transported in commerce, 
from Cedar Croft Kennel, Salem, Iowa, to Gables Pet Shop, Alto- 
ona, Pennsylvania, by Respondent at the time of this inspection. 


9. The Siamese kittens did not have affixed to their necks of- 
ficial tags or other means of identification. The Respondent had 
prepared plastic collars containing identification and had stapled 
them to the inside of the crate. 


CONCLUSIONS 


Section 11 of the Act (7 U.S.C. 2141) provides for the marking 
and identification of animals and requires, as here pertinent: 


“All animals delivered for transportation, transported, purchased, 
or sold, affecting commerce, by a dealer or exhibitor shall be marked 
or identified at such time and in such humane manner as the Secre- 
tary may prescribe: * * * .” 


Section 2.100 of the regulations (9 C.F.R. §2.100) provides in 
part: 


“Each dealer, exhibitor, operator of an auction sale, and research 
facility shall comply in all respects with the standards set forth in 
Part 3 of this subchapter setting forth the standards for the humane 
handling, care, treatment, and transportation of animals: * * * .” 


Section 2.50(b) of the regulations (9 C.F.R. §2.50(b)) relates 
to the identification of animals and provides, in part: 


“(b) Except as otherwise provided in this section, when a Class B 
dealer or exhibitor purchases or otherwise acquires a dog or cat, 
affecting commerce, he shall immediately affix to such animal’s 
neck an official tag of the type described in §2.51 by means of a 
collar made of material generally acceptable to pet owners as a 
means of identifying their pet dogs or cats, but if the dog or cat is 
not purchased or acquired, affecting commerce, by such dealer or 
exhibitor, such animal must be so tagged at the time it is delivered 
for transportation, transported, or sold, affecting commerce, by said 
dealer or exhibitor: * * * 


And provided further, That no official tag need be affixed to any 
such dog or cat that has been identified by means of a distinctive 
and permanent tatoo marking approved by the Deputy Administra- 
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tor: And provided still further, That no official tag need be affixed 
to any puppy or kitten less than 16 weeks of age that has been iden- 
tified by means of a plastic collar acceptable to the Deputy Adminis- 
trator and which has the information (which shall be legibly placed 
thereon) as required for an official tag pursuant to §2.51.” 


Section 3.12(c of the standards (9 C.F.R. §3.12 (c)) contains 
the provision that: 


“(c) Primary enclosures used to transport dogs or cats shall be 
large enough to insure that each animal contained therein has suf- 
ficient space to turn about freely, to stand erect, and to lie in a 
natural position.” 


The crate containing the Irish Setter, shipped by Respondent to 
Caracas, Venezuela, on March 19, 1975, did not have sufficient 
space so that the Irish Setter could stand erect, turn about freely 
and lie in a natural position. The Respondent failed to comply 
with section 3.12(c) of the standards and section 2.100 of the 
regulations. 


Two Siamese kittens shipped by Respondent on March 19, 1975, 
to Altoona, Pennsylvania were not identified as required by sec- 
tion 2.50(b) of the regulations. The Respondent failed to comply 
with section 11 of the Act and section 2.50(b) of the regulations. 


The Respondent’s non-compliance with the Act, regulations and 
standards was not attributable to evil motive or careless disregard 
of the statutory and regulatory requirements. The Irish Setter was 
crated when Respondent picked it up at Dr. Shannon’s premises. 
It was his dog. The Respondent, to assure compliance, would have 
had to open the crate and inspected it and the Irish Setter, or to 
question Dr. Shannon as to the size of the dog, etc. and then relied 
upon his representations. Respondent did none of these things. 


Although the Siamese kittens were not properly identified, the 
Respondent had prepared plastic collars and attached them to the 
inside of the crate. This was done out of concern for the safety of 
the kittens and to preclude their getting their legs caught in the 
collars. 


In addition to a cease and desist order the Complainant seeks a 
28 day suspension of Respondent’s license. Evidence by either 
party relating to sanction is received for the purpose of having a 
record basis upon which to make an informed decision as to the 
appropriateness of a sanction. 


The record discloses that Dr. Dale Schwindaman, a Doctor of 
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Veterinary Medicine employed by the Department of Agriculture, 
when asked for the sanction he would recommmend against the 
Respondent, replied “a minimum of twenty-eight days suspension 
of license.” The record does not disclose the degree to which said 
witness based his opinion on the evidentiary facts of record or the 
degree, if any, his recommendation may have been influenced by 
the area in which Respondent resides, or his personal knowledge 
of unproved allegations of violations in the past by Respondent. 


It is contemplated that the Secretary will make an allowable 
judgment in his choice of remedy. The Judicial Officer has indi- 
cated that “ * * * there should be a reasonable relationship be- 
tween the sanction and the unlawful practices found to exist”. 
Also, “The recommendation of the administrative officials as to 
the sanction is not, of course, controlling. For example, if some of 
the allegations are not proven or if there are mitigating circum- 
stances not taken into consideration by the administrative offi- 
cials, the sanction may be considerably less than that recom- 
mended by them. * * * ” Appendix, Mid-States Livestock, Inc., et 
al, P. & S. Docket No. 4906, February 11, 1977. In determining 
the sanction to be imposed, all relevant circumstances must be 
considered including factual differences and mitigating circum- 
stances. 


With due consideration given to the purposes to be achieved by 
the Act, the sanction policy of the Department, the recommenda- 
tion of Complainant, and the entire record evidence herein, it is 
concluded that a 14 day suspension of Respondent’s license is war- 
ranted in addition to a cease and desist order. Accordingly, it is 
decreed and adjudged that the following order should be and it 
hereby is issued. 


ORDER 


Myra Savage, the Respondent herein, in connection with her 
business as a dealer under the Laboratory Animal Welfare Act 
shall cease and desist from: 


1. Selling, transporting, offering for transportation, or caus- 
ing to be transported any dog or dogs in a primary enclosure 
which is not large enough to insure that each animal contained 








964 


























ANIMAL WELFARE ACT 
Cite as 36 A.D. 964 


therein has sufficient space to turn about freely, to stand erect, 
and to lie in a natural position. 


2. Selling, transporting, offering for transportation, or caus- 
ing to be transported any kitten or kittens which have not been 
identified by means of an official tag or otherwise, as required 
by section 2.50(b) of the regulations (9 C.F.R. 2.50(b)). 


Respondent’s license as a dealer under the Act is hereby sus- 
pended for a period of 14 days. 


This Order shall become effective* 35 days after service thereof 
upon the Respondent unless appealed within 30 days to the Secre- 
tary pursuant to the provisions of sections 4.19 and 4.20 of the 
Rules of Practice (9 C.F.R. §4.19 and §4.20). 


(No. 17,816) 


In re JAMES J. and JULIA V. STEUKERJUERGEN. LAWA Docket No. 
43. Decided May 27, 1977. 


Regulations and standards — failure to comply with — Primary enclosures 
— construction of — Transportation of dogs — violations of regulations 
and standards for — Sanction 


Where respondents wilfully violated the Act and the regulations in connec- 
tion with their operations as a Class B dealer thereunder as found 
herein, respondents are suspended as a registrant under the Act for 
12 days. 


Thomas Peisch, for complainant. 
Michael M. Phelan, Fort Madison, IA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


*The Decision and Order became final and effective June 18, 1977,—Ed. 
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DECISION AND ORDER 


This is an administrative proceeding under the Laboratory Ani- 
mal Welfare Act (7 USC 2131 et seq. “the Act”). The Complaint 
was filed by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. It 
charged Respondents with violations of the Act and the Regula- 
tions and Standards issued thereunder (9 CFR 1.1 et seq. ““Regu- 
lations and Standards’). The Complaint alleged that Respondents 
caused dogs and puppies to be transported in interstate commerce 
without proper identification tags or other markings, in primary 
enclosures which were not well constructed and designed to pro- 
tect the health and insure their safety, and which were too small 
for the dogs and puppies being transported, all contrary to the 
Act, Regulations, and Standards. 


Respondents admitted the jurisdictional allegations, denied all 
other allegations and affirmatively pleaded contrary allegations, 
and requested an oral hearing. 


The hearing was held in Burlington, Iowa, on August 27-28, 
1975. Complainant was represented by Thomas E. Bundy, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D. C. Respondents were represented by Michael N. 
Phelan of the law firm of Johnson, Phelan & Tucker, 516 Seventh 
Street, P.O. Box 405, Ft. Madison, Iowa 52627. 


* * * * * 


James J. Stuekerjuergen and Julia V. Stuekerjuergen (“Re- 
spondents’’) are individuals who at all times material herein were 
doing business as Corner View Kennels, R.R. #1 Box 155A, Don- 
nellson, Iowa 52625. At all times material Respondents were en- 
gaged in the business of buying, transporting and selling dogs for 
compensation or profit, affecting commerce, for research or teach- 
ing purposes or for exhibition purposes or for use as pets. They 
were licensed as a class “B’”’ dealer under the Act and the Regula- 
tions. At the time of licensing the Respondents were apprised of 
the provisions of the Act and the Regulations and Standards and 
agreed in writing to comply therewith. 


Respondents on or about August 14, 1974 caused fifteen (15) 
puppies to be transported from their dealer premises at Donnell- 
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son, Iowa to Doctor’s Pet Center #139 Fredericktown Mall, Fre- 
derick, Maryland in violation of the Act, Regulations and Stand- 
ards. Seven (7) of the puppies were not identified by official tags 
or distinctive and permanent tatoos, or otherwise identified as 
required and the primary enclosures used to transport the puppies 
were not well constructed and designed to protect the health and 
insure the safety of the puppies. 


Respondents on or about November 26, 1974 caused four (4) 
dogs to be transported from their dealer premises at Donnellson, 
Iowa, to Docktor’s Pet Center, #94 Military Circle Mall, Norfolk, 
Virginia, and failed to identify such dogs by means of official 
tags or distinctive and permanent tattoos, or to otherwise identify 
such dogs as required. 


Respondents on or about November 26, 1974 caused two (2) 
dogs to be transported from their dealer premises at Donnellson, 
Iowa, to Docktor’s Pet Center, #284 Coliseum Mall, Hampton, 
Virginia, and failed to identify such dogs by means of official tags 
or distinctive and permanent tattoos or to otherwise identify such 
dogs as required. 


Respondents on or about November 26, 1974 caused three (3) 
dogs to be transported from their dealer premises at Donnellson, 
Iowa to Docktor’s Pet Center, #314 Cloverleaf Mall, Richmond, 
Virginia, in violation of the Act, Regulations and Standards in 
that they were not identified by official tags or distinctive and 
permanent tattoos or otherwise identified as required. The evi- 
dence is not persuasive and does not establish that the primary 
enclosure was too small for two (2) of the dogs, as alleged, in 
this shipment. 


The issues here involve shipping dogs without proper identifica- 
tion (collar tags, tattoos, etc.), in unsafe boxes, one of which was 
thought to be too small for the dogs placed in it. 


Respondents contend all animals were properly tagged before 
shipment and Complainant contends many were not tagged when 
inspected in transit. Respondents suggest that the dogs may have 
removed and destroyed the collars (tags), or that some third party 
may have done so, or that the inspector was negligent in search- 
ing for the lost collars. 











i- 


re 
n 
7e 


a 





JAMES J. STUEKERJUERGEN 967 
Cite as 36 A.D. 964 


Many of the dogs were received by Respondents already collared 
by Respondents’ vendor, and held by Respondents for a required 
period of time before Respondents re-shipped the dogs. During the 
time the dogs were being held, it was not necessary for Respond- 
ents to re-tag the dogs, for none lost the tags provided by Re- 
spondent’s vendor. Re-tagging during that time would have been 
recorded on the appropriate forms, to show the new tag number, 
and continue the identification chain unbroken. 


However, within a few hours many of the dogs had their tags 
removed, lost or destroyed, before the USDA inspector checked 
them. The testimony is strong that properly applied collars are 
not removed, lost and destroyed in the numbers involved here in 
so short a time. Most dogs inspected in transit are found to have 
identification, usually collars, as required. The collars are not of 
a nature to be easily removed or disappear from the ship- 
ping container. 


No plausible reason is shown or argued to warrant inferring 
that airlines or humane society personnel would remove collars or 
tags from dogs in transit, as was suggested. It is agreed that a 
properly collared dog cannot ordinarily remove his own collar, al- 
though at time one dog might chew the collar from another dog. 
In such event the plastic collar remnants are evidence of the ac- 
tion. In one instance here, a single dog in a container was without 
a collar with no conspiring dog to assist him. In no instance was 
any evidence of a collar located, contrary to occasional experiences 
in kennel areas, when removed collars or remnants are observed. 


On balance, the evidence here seems to support as more probable 
an inference that the dogs were not properly collared and tagged 
for identification as required when Respondent shipped them to 
their various destinations. The timing, the numbers involved, the 
lack of any other plausible and persuasive explanation, experience 
with collars in other shipments inspected and the general experi- 
ence of the witnesses handling dogs all converge to support infer- 
ences adverse to Respondent’s contentions. 


Respondents used staples to attach shipping, AKC and other 
identification records to the shipping container. In one instance 
the staples were not bent over to be flat against the interior sur- 
face. The sharp projecting staple ends extended from about 14” to 
almost 14,” into the interior of the primary enclosure. Five (5) or 
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six (6) staples protruded ito the container enclosure and ex- 
posed the animal to injury. 


The court room demonstration of the staple gun and staples con- 
firmed the hazard beyond doubt or question. In the occasional and 
inevitable bounding and jostling involved in transportation, the 
protruding staples could be the cause of painful injuries. The ship- 
ping container as used was not designed to protect the health and 
insure the safety of the animals. 


Complainant ha salso alleged that two collie puppies were 
shipped in a container too small to permit them to turn about free- 
ly, stand erect, and lie in a natural position. The evidence in sup- 
port of this allegation is too soft in character, in that it contains 
both errors and impressions that are in serious conflict with other 
evidence which seems more reliable. 


The inspector’s recollection was in error as to the time and 
location of his inspection. He was also quite clearly in error on his 
estimates of the weight and age of the dogs. His estimates of the 
standing and sitting height of the dogs also appeared to be in 
error. 


Now admittedly, all of these factors are secondary or peripheral 
to the issue of whether the dogs were too big to fit into the box 
without sufficient room to turn, stand or lie down with reasonable 
ease. But the errors or slips of the tongue or memory are such 
that they flavor or color the evidence so as to weaken its proba- 
tive value. 


Certainly the inspector could well have seen the dogs in the box 
and concluded that it was too small for them, and also have care- 
lessly and erroneously answered the peripheral questions. Both 
aspects could well co-exist harmoniously. 


However, a disciplinary matter must have not only the core evi- 
dence but also the related peripheral evidence accurately pre- 
sented. If he lacked memory he should have said so, and if he was 
“guessing” the measure by which he missed the mark weakens all 
of his testimony. This is particularly true when the remaining 
core evidence concerning the violation is only his ultimate conclu- 
sion that the box was “too small” for those two dogs. His ultimate 
conclusion is eroded by the weaknesses in his other closely related 
testimony. The evidence fails to sustain this allegation. 


The Respondents were advised of the regulatory requirements 
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and standards at the time they were licensed January 1973, and 
they agreed to comply. An inspector on some ten or twelve visits 
to Respondent’s premises discussed those requirements with Re- 
spondents. Two letters (in October 1973 and April 1974) concern- 
ing reported violations were sent to Respondents advising them 
that disciplinary action would be instituted if future shipments 
failed to comply with the regulations. An inspection report (April 
1973) specifically cited violations found, and Respondents ac- 
knowledged receiving a copy of it. 


The Congressional statement of policy states that prevention 
of theft and re-sale of stolen animals, as well as the need for 
humane care and treatment of animals purchased, sold or trans- 
ported in commerce, are some of the factors requiring regulation 
of these activities (7 USC 2131). Safe shipping containers and 
secure identification methods are key factors to comply fully with 
these Congressional mandates. 


Respondents have knowledge or should have had knowledge of 
what was expected of them and they acted in careless disregard 
of these simple requirements. This constitutes “wilfulness” within 
the legal regulatory meaning. Silverman v. Commodities Futures 
Trading Commission, __ F2d __ (Docket #+76-1469, 7th Circuit, 
decided 2/16/77 at pages 4-9); Goodman v. Benson, 286 F2d 
896,900 (7th Cir. 1961(; Butz v. Glover Livestock, 411 US 182, 187 
(1978). 


The Cease and Desist order and sanction requested are reason- 
able, appropriate and warranted except for modifications due to 
failure to establish the alleged violation concerning the shipping 
box that was “too small’ for the two (2) collie puppies. As so 
modified, the requested Order should be entered. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with Re- 
spondents’ business as a dealer under the Act, shall cease and de- 
sist from: 


1. Transporting, offering for transportation, or causing to be 
transported, any animal or animals which are not identified by an 
official tag, or a distinctive and permanent tattoo, or otherwise iden- 
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tified as required by the Regulations. 

2. Transporting, offering for transportation, or causing to be 
transported, any animal or animals in a primary enclosure which 
is not well-constructed and designed to protect the health and insure 
the safety of the animals. 


Respondents’ license to operate as a dealer under the Act is 
hereby suspended for a period of twelve (12) days. 


Copies hereof shall be served upon the parties. Pursuant to the 
Rules of Practice governing proceedings under the Laboratory 
Animal Welfare Act, this Decision and Order become final* with- 
out further proceedings thirty-five (35) days after service hereof 
unless appealed within thirty (30) days after service, as provided 
in Sections 4.19-9 and 4.20-1 (9 CFR 4.19-9 and 4.20-1). 


*The Decision and Order became final May 27, 1977.—Ed. 
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(No. 17,817) 


In re CUYAMACA MEAT COMPANY and BILLY L. GROVE. I&G Docket 
No. 61; CUYAMACA MEAT COMPANY. FMIA Docket No. 27. 
Decided June 6, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Sally Ogelby and William E. Michaels, for complainant. 
Richard B. Murks, San Diego, CA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the company respondent, Cuyamaca Meat Company, 
and Federal meat grading and acceptance services from Cuyamaca 
Meat Company and from the individual respondent, Billy L. Grove. 
The proceedings were commenced by Notices of Intent to With- 
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draw Services issued by the Livestock Division, Agricultural Mar- 
keting Service (AMS), United States Department of Agriculture 
(USDA), and a complaint issued by the Animal and Plant Health 
Inspection Service (APHIS), USDA. The parties have agreed 
that these proceedings should be terminated by a specified Consent 
Order, and stipulate to the following: 


1. Only for purposes of stipulation and the provisions of this 
Consent Order, the respondents admit all of the jurisdictional al- 
legations set forth in the Notices and Complaints and waive: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Consent Order entered pur- 
suant to the Stipulation. 


2. The parties agree that an Order should be issued containing 
specified provisions. 


3. The Stipulation, Decision and Order are for settlement pur- 
poses in these proceedings only and do not constitute an admission 
or denial by the respondents that they have violated any of the 
regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Cuyamaca Meat Company is a partnership 
which operates a meat packing establishment at 1150 West Main 
Street, P.O. Box 1149, El Cajon, California 92022, and is, and at 
all times material herein was, the recipient of inspection service 
under Title I of the FMIA and of grading and acceptance services 
under the AMA of 1946. 


2. Respondent Bitty L. Grove was, at all times material herein, 
the manager of, and responsibly connected with, respondent Cuya- 
maca Meat Company. 
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3. Respondent Billy L. Grove has been convicted of felonies 
for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Cuyamaca Meat Company shall isolate 
Billy L. Grove completely from all functions and aspects of its 
business that call for his direct contact or communication with 
personnel of USDA who are engaged in functions under the Fed- 
eral Meat Inspection Program or the Federal Meat Grading Pro- 
gram or the USDA acceptance services; and during said period 
Cuyamaca Meat Company shall assure that, while in its employ, 
Billy L. Grove will not contact or communicate, with respect to any 
matter covered by this Order, with any USDA ment grading or 
meat inspection or acceptance service personnel: Provided, how- 
ever, That this paragraph 1 shall not prevent Billy L. Grove from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Cuyamaca Meat Company shall submit to the 
Administrator of Food Safety and Quality Service (FSQS) and 
institute an Affirmative Action Program designed to insure the 
integrity of USDA’s meat grading, meat inspection, and accept- 
ance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to knowingly hire, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government or other 
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public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall not 
prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which 
has entered into a similar consent order with the USDA, if it noti- 
fies the Administrator of such hiring and places that individual 
under the resrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Cuyamaca Meat Company as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondent Billy L. Grove 
before the United States District Court for the Southern District 
of California filed on January 23, 1976; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrator any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Gov- 
ernment or other public official ; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 
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3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Cuyamaca 
Meat Company fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are 
not flagrant, or commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or (v), 
and respondent Cuyamaca Meat Company knew, acquiesced in, or 
had opportunity to discover and prevent such failure to comply or 
offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a for- 
may adjudicatory proceeding before the Secretary (or upon affir- 
mation of the Secretary’s decision as to the facts, if appealed). In 
such event, grading and acceptance services shall be withdrawn 
from the respondent Cuyamaca Meat Company for the full period 
of twelve (12) months, and such withdrawal shall become effec- 
tive immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby with- 
drawn and denied with respect to each respondent: Provided, how- 
ever, That such withdrawal and denial of inspection shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Cuyamaca Meat Com- 
pany or any officer, employee, or agent of Cuyamaca Meat Com- 
pany has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Govern- 
ment, or other public official, in connection with any aspect of the 
operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts ina 
formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
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pealed), that respondent Cuyamaca Meat Company or any partner, 
manager, employee, or agent of Cuyamaca Meat Company has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of value to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
its business as a meat packer, or has failed to comply with para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 or subpara- 
graph (a) of paragraph 6 of this Order; and 


(c) respondent Cuyamaca Meat Company knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Cuyamaca Meat 
Company and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which re- 
sulted in the indictments of respondent Billy L. Grove before the 
United States District Court for the Southern District of Califor- 
nia filed on January 23, 1976. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Cuyamaca Meat Company, its partners, managers, agents, sub- 
sidiaries, and any business entity which, directly or through any 
corporate or other device, succeeds to the business of Cuyamaca 
Meat Company or is assigned that business: Provided, however, 
That this Order shall not be applicable to a successor or assign of 
Cuyamaca Meat Company which does not have any partner, man- 
ager, director or substantial investor who was, on or prior to the 
effective date of this Order, a partner, manager, director, or sub- 
stantial investor with Cuyamaca Meat Company and which does 
not employ any person who is subject to the provisions of para- 
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graph 1 or subparagraphs (a) or (b) of paragraph 2 of this 
Order ; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondent Billy L. Grove so long as he re- 
mains with Cuyamaca Meat Company as a partner, manager, em- 
ployee or agent and has no position with any other business entity 
engaged in activities requiring Federal meat inspection or meat 
grading or acceptance services ; 


(2) If respondent Billy L. Grove has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entityt engaging or to engage in acti- 
vities requiring Federal meat inspection or meat grading or ac- 
ceptance services; or is, or during the effective period of this 
Order becomes, an officer, director or substantial investor with 
another such business entity, all provisions of this Order appli- 
cable to Cuyamaca Meat Company shall be applicable to that 
entity ; 


(3) If respondent Billy L. Grove is associated, or 
during the effective period of the Order becomes associated, in 
any capacity, or other than as an officer, director, substantial in- 
vestor, with another business entity engaged in activities requiring 
Federal meat inspection or meat grading or acceptance services, 
the provisions of paragraph 1 of this Order shall continue to be 
applicable to such respondent. 


6. (a) Respondent Cuyamaca Meat Company shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Cuyamaca Meat Com- 
pany shall file with the Administrator a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
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respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrator of FSQS immediately upon 
learning of the institution of any judicial proceeding which might 
result in any such order: and Provided, further, That such re- 
lease from any particular provision of this Order shall not have 
any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institu- 
tion of action to withdraw meat inspection or meat grading or 
acceptance services for any cause not covered in this Order. 


9. This Order shall become effective at the time of service upon 
Respondent. 
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Accountings — false and incorrect — Accounts and records — incom- 
plete or incorrect — False and incorrect weights — assessing and collect- 
ing on the basis of — Scale Tickets — false and incorrect — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a market agency thereunder in assessing and col- 
lecting on the basis of false and incorrect weights and the issuance of 
false and incorrect scale tickets as found herein, respondent is suspended 
as a registrant under the Act for 45 days. 


Victor W. Palmer, Administrative Law Judge. 
John E. Ford, for complainant. 
Henry H. Bethard, III, Coushatta, LA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative, disciplinary proceeding under the Pack- 
ers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
Administrative Law Judge Victor W. Palmer filed an initial Deci- 
sion and Order on March 24, 1977, which would suspend respond- 
ent as a registrant for a period of 45 days for falsely weighing 
livestock. Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated 
(37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395) . 


Judge Palmer’s findings and conclusions are abundantly sup- 
ported by the record and settled case law and are, therefore, 
adopted as the final Decision in this case, followed by additional 
conclusions and the Order by the Judicial Officer. The final Order 
is identical to Judge Palmer’s Order except for changes in the 
effective date provisions. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C, 450c-450g¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C, 1970 ed., 
Appendix, p. 550). 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein referred to as the Act, instituted by a Complaint 
filed on June 29, 1976, by the Administrator, Packers and Stock- 
yards Administration, under authority delegated by the Secretary 
of Agriculture. The Complaint charged that the respondent, in 
disregard of a prior written warning, weighed, accounted and 
paid for livestock sold in commmerce on a weight basis at less than 
their true and correct weights; and thereby wilfully violated sec- 
tions 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a) and 
221), and sections 201.46(a), 201.49, 201.55 and 201.71 of the 
regulations (9 CFR 201.46(a), 201.49, 201.55 and 201.71). 


On July 138, 1976, the respondent filed an answer in which it ad- 
mitted the allegations contained in paragraph I of the Complaint, 
the jurisdictional allegations, generally denied the remaining al- 
legations of the Complaint, and requested an oral hearing. 


Oral hearing was held before me in Shreveport, Louisiana, on 
December 9, 1976. Henry W. Bethard, III, Attorney at Law, 
Coushatta, Louisiana, appeared for and on behalf of the respond- 
ent. Complainant was represented by John E. Ford, Office of the 
General Counsel, United States Department of Agriculture, Wash- 
ington, D. C. 


The transcript of the hearing consists of 129 pages. Reference 
to specific pages in the transcript are herein designated by the 
prefix “Tr.” Two witnesses testified on behalf of the complainant. 
Complainant introduced four exhibits into evidence, herein desig- 
nated by the prefix “CX.” Five witnesses testified on behalf of 
respondent. Respondent introduced one exhibit into evidence, 
herein designated by the prefix ‘RX.” 


Relevant Statutes and Regulations 


Sec. 307. (a) It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect to the 
furnishing of stockyard services, and every unjust, unreasonable, or 
discriminatory regulation or practice is prohibited and declared to 
be unlawful. 
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(b) It shall be the responsibility and right of every stockyard 
owner to manage and regulate his stockyard in a just, reasonable, 
and nondiscriminatory manner, to prescribe rules and regulations 
and to require those persons engaging in or attempting to engage in 
the purchase, sale, or solicitation of livestock at such stockyard to 
conduct their operations in a manner which will foster, preserve, or 
insure an efficient, competitive public market. Such rules and regu- 
lations shall not prevent a registered market agency or dealer from 
rendering service on other markets or in occasional and incidental 
off-market transactions. (7 U.S.C. 208) 


Sec. 312. (a) It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection with 
determining whether persons should be authorized to operate at 
the stockyards, or with the receiving, marketing, buying or selling 
on a commission basis or otherwise, feeding, watering, holding, deli- 
veryy, shipment, weighing or handling, in commerce, of livestock. 


(b) Whenever complaint is made to the Secretary by any per- 
son, or whenever the Secretary has reason to believe, that any 
stockyard owner, market agency, or dealer is violating the provi- 
sions of subdivision (a), the Secretary after notice and full hearing 
may make an order that he shall cease and desist from continuing 
such violation to the extent that the Secretary finds that it does or 
will exist. (7 U.S.C. 218) 


Sec. 401. Every packer or any live poultry dealer or handler, 
stockyard owner, market agency, and dealer shall keep such accounts, 
records, and memoranda as fully and correctly disclose all trans- 
actions involved in his business, including the true ownership of 
such business by stockholding or otherwise. Whenever the Secretary 
finds that the accounts, records, and memoranda of any such per- 
son do not fully and correctly disclose all transactions involved in 
his business, the Secretary may prescribe the manner and form in 
which such accounts, records, and memoranda shall be kept, and 
thereafter any such person who fails to keep such accounts, records, 
and memoranda in the manner and form prescribed or approved by 

the Secretary shall upon conviction be fined not more than $5,000, 
or imprisoned not more than three years, or both. (7 U.S.C. 221) 


Regulations 


§201.46 Stockyard owners, market agencies, dealers, and 
licensees to keep daily record. 


(a) Each stockyard owner, in addition to other necessary rec- 
ords, shall make and keep an accurate record of the number of head 
of each class of livestock received, shipped, or disposed of locally 
each day. Each market agency or dealer buying or selling livestock 
on a commission basis or otherwise, except packer buyers registered 
as dealers to purchase livestock for slaughter only, in addition to 
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other necessary records, shall make and keep an accurate record of 
the number and weight of livestock bought, sold, or otherwise dis- 
posed of each business day, the prices paid or received therefor, and 
the charges made for services. 


§201.49 Requirements regarding scale tickets evidencing 
weighing of livestock. 


(a) When livestock is weighed for purpose of purchase or sale, 
a scale ticket shall be issued which shall show: (1) The name and 
location of the agency performing the weighing service; (2) the 
date of the weighing; (3) the name of the buyer and seller or con- 
signor, or a designation by which they may be readily identified; (4) 
the number of head; (5) kind; (6) actual weight of the livestock; 
and (7) the name, initials, or number of the person who weighed 
the livestock, or if required by State law, the signature of the weigh- 
master. Scale tickets issued under this section shall be serially num- 
bered and sufficient copies executed to provide a copy to all parties 
to the transaction, 


(b) In instances where the weight values are recorded by means 
of automatic weighing and recording equipment directly on the ac- 
count of sale or other basic record, this record may serve in lieu of 
a scale ticket. 


(c) Stockyard owners, market agencies, and dealers who own 
or operate livestock scales shall be responsible for the accurate 
weighing of livestock and the execution and issuance of scale tickets. 


§201.55 Purchases and sales to be made on actual weights. 


When livestock or live poultry is bought or sold on a weight basis 
in transactions subject to the provisions of the act, settlement there- 
for shall be on the basis of the weight shown on the scale ticket or 
correction ticket, as the case may be. Any weight figures shown on 
accounts of sale, accounts of purchase, invoices, bills, or statements 
issued in connection with transactions subject to the act shall be 
actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of livestock, 
or on scales operated by licensees, in the case of live poultry, at the 
place and at the time of the consummation of the transactions in 
question or, if not, shall be appropriately explained on the account- 
ings, bills or statements issued. 


§201.71 Accurate weights. 


Each stockyard owner, market agency, dealer, or licensee who 
weighs livestock or live poultry shall install, maintain and operate 
the scales used for such weighing so as to insure accurate weights. 
All livestock scales shall be equipped with a type-registering weigh- 
beam, a dial with a mechanical ticket printer or a similar device 
which shall be used for printing or stamping the weight values on 
scale tickets. 
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FINDINGS OF FACT 


1. (a) Red River Livestock Auction, Inc., herein referred to 
as the respondent, is a corporation with its principal place of 
business at Coushatta, Louisiana 71019. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Red River Livestock Auction, Inc., stockyard, Coush- 
atta, Louisiana, a posted stockyard under the Act, herein referred 
to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard ; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. (Stipulation: Tr. 
4, 5) 


2. On or about December 11, 1974, representatives of com- 
plainant conducted an investigation of respondent’s operations 
under the Act, and in connection therewith, reweighed several 
drafts of consigned livestock that respondent, through its weigh- 
master employee, had weighed for sale on a weight basis at the 
stockyard. Such reweighing disclosed that respondent, through its 
weighmaster employee, had weighed said drafts of consigned live- 
stock at less than their true and correct weights. Accordingly, re- 
spondent was notified of the results of the checkweighing by a 
certified letter dated December 16, 1974, and was requested to in- 
stitute corrective action which would assure accurate weighing 
at the stockyard in compliance with the Act and the regulations. 
(Stipulation: Tr. 5, 6) 


3. Notwithstanding the notice set forth in finding of fact 2 
above, respondent, on or about March 26, 1975, in the transactions 
referred to in the tabulation below, and in connection with the 
weighing of consigned livestock sold by respondent on a weight 
basis at the stockyard, (1) weighed the livestock at less than their 
true and correct weights; (2) issued scale tickets and accountings 
to the consignors of the livestock on the basis of such incorrect 
weights; and (3) paid the consignors of the livestock on the basis 
of such incorrect weights. 
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Weight 
No. of Head Sales Shown Upon Weight 
and Tag Name of Weight Reweighing Difference 

Description Number Consignor (Pounds) (Pounds) (Pounds) 

1 calf 438 Ed Lester 310 320 10 

1 calf 518 B. D. Morgan 485 495 10 

1 calf 444 Ed Lester 310 315 5 

1 calf 436 Ed Lester 280 285 5 

1 calf 480 Ed Lester 425 435 10 

1 calf 450 Ed Lester 885 895 10 

1 calf 428 Ed Lester 455 460 5 

1 calf 395 Dr. Hand 310 315 5 

1 calf 406 Ed Lester 595 600 5 

1 calf 383 Dr. Hand 555 560 5 

1 calf 324 Lage: ee <f OB yi | OF 5 

> aot (Stipulation: Tr 6 - 8) 


4. Respondent, in connection with the transactions specified in 
finding of fact 3 above, kept accounts and records which failed to 
fully and correctly disclose all transactions involved in its business 


in that respondent prepared and made a part of its accounts and 
records scale tickets, accounts of sale and buyers’ bills which 
failed to show the true and correct weights for the livestock speci- 
fied in finding of fact 3 above. (Stipulation: Tr 8 - 9) 


ADDITIONAL FINDINGS 


Findings 1 through 4 were mutually proposed by the parties in 
accordance with their stipulations. Each has proposed an addi- 
tional finding. The additional finding proposed by respondent is 
rejected as not being in accord with the evidence of record. Com- 
plainant’s requested additional finding is granted: . 


5. The weights respondent represented as the “sales weight” 
in the tabulation set forth in finding of fact 3 are false and incor- 
rect weights. 


ISSUES 


It is beyond dispute that respondent violated the Act and con- 
trolling regulations. Respondent admits its weighmaster, on 
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March 26, 1975, issued scale tickets on which incorrect weights 
were recorded for various consigned cattle sold by respondent, 
with the result that consignors were paid for less than the true 
weight of their cattle. This occurred after respondent had been 
sent a certified letter, dated December 16, 1974, warning it to dis- 
continue such practices. Under these circumstances, the only re- 
maining issue is: What is the proper sanction for such admitted 
violation? 


CONCLUSIONS 


The briefs debate whether the violation was “willful”. Not in 
the jurisdictional sense of the Administrative Procedure Act’s re- 
quirement that an agency demonstrate “willfulness” whenever it 
has not given a licensee written notice and opportunity for com- 
pliance prior to the institution of proceedings to suspend the li- 
cense (5 U.S.C. § 558). Here, written notice and compliance op- 
portunity were given, as respondent admits and the dispute as to 
the term’s meaning is not in the context of whether an essential 
finding can be made, but rather is wholly restricted to the type 
sanction that the violation itself warrants. 


The erroneous weights recorded by respondent’s experienced 
weighmaster exhibited a pattern that refuted honest error. Mr. 
Baird, an expert in the use and operation of the various scales em- 
ployed in the weighing of cattle, so testified. In his opinion, inas- 
much as the 23 animals checked were not given food and water 
after being weighed by respondent, none should have shown a 
gain in weight when reweighed; in fact, the normal pattern 
would have been for at least 15 of them to have exhibited loss of 
weight as a result of dehydration produced by stress and other 
generally operant factors. The weights of the animals were there- 
fore deliberately understated and this occurred after the sending 
of a written notice by the Packers and Stockyards Administration 
warning respondent to discontinue such practices. 


Respondent’s conduct must accordingly be construed as “wil- 
ful” under the most restrictive interpretation of the term. See Jn 
re Henry S. Shatkin, 34 A.D. 296, 297-314 (1975) and In re Over- 
land Stockyards, 34 A.D. 1808, 1858-1874 (1975), and the cases 
there collected. 


Complainant recommends that respondent, in addition to being 
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placed under the cease and desist order which respondent con- 
cedes is appropriate, should also be suspended as a registrant 
under the Act for 45 days. 


The recommendation is based upon the violation being a wilful 
one involving conduct that is detrimental to livestock producers; 
gives the market unfair advantage over its competitors; requires 
the imposition of a severe sanction to deter what has grown to be 
a critical problem in the livestock industry ; and is in keeping with 
sanctions imposed in the past for similar violations. See complain- 
ant’s brief, pages 14 through 19. 


The recommended sanction is appropriate under the circum- 
stances and, in keeping with binding precedent, shall be ordered. 
See In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 A.D. 
843, 845-846 (1972). See also In re Livestock Marketers, 35 A.D. 
1552 and 1731 (1976) and the various decisions there collected, 
particularly at 35 A.D. 1561, fn. 6. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 
AND ORDER 


Respondent contends on appeal that Judge Palmer misunder- 
stood the issues in the case. Specifically, respondent contends in 
his appeal: 


The Administrative Judge displayed a misunderstanding of the 
case when he said on page seven of his opinion under “Issues” that, 
“the only remaining issue is: What is the proper sanction for such 
admitted violation?” By making this the only remaining issue, he 
did not address himself to the crux of the whole case, which is, was 
the violation willful? 


Judge Palmer did not misunderstand the case. Respondent’s 
violations followed a prior warning letter which afforded an op- 
portunity to achieve compliance with the Act. Accordingly, re- 
spondent’s registration may be suspended without a finding that 
the violations were wilful (5 U.S.C. 558). Hence wilfulness is 
relevant only in determining the sanction to be issued in this case, 
and Judge Palmer correctly held that in view of respondent’s ad- 
missions, the only remaining issue is the sanction to be issued. 


The record in this case clearly supports Judge Palmer’s conclu- 
sion that the “erroneous weights recorded by respondent’s ex- 
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perienced weighmaster exhibited a pattern that refuted honest 
error” (Initial Decision, p. 8). Hence the sanction in this case 
must be appropriate for deliberate and wilful false weighing oc- 
curring after a prior warning as to false weighing. 


The argument is made on behalf of respondent that a 45-day 
suspension of respondent’s registration would be a hardship to the 
community. Although the suspension of any auction market im- 
poses some hardship on others in the community, the hardship to 
users of respondent’s market is lessened by the fact that there are 
two other auction markets about 26 to 30 miles from respondent’s 
market (Tr. 71). Moreover, the argument as to the hardship to the 
community resulting from a suspension order has repeatedly been 
rejected in determining sanctions under the Act. As stated in In re 
Livestock Marketers, 35 Agr Dec 1552, 1561-62 (1976), appeal 
pending: 


The complainant recommended in its brief a 30-day suspension 
order, but Judge Baker reduced the suspension period to seven days 
because of her view as to the adverse effect of a longer suspension 
on the respondents, the economy of the area, existing competition 
and respondents’ customers (Initial Decision, pp. 29-30). However, 
Judge Baker’s action in this respect is contrary to the Department’s 
settled sanction policy. 


It is the Department’s policy in all of the regulatory programs 
administered by the Department to impose severe sanctions for seri- 
out violations to serve as an effective deterrent not only to the indi- 
vidual respondents but also to other potential violators.® Specifically, 
the serious nature of the false weighing problem in the livestock 
industry has been set forth at great length in a number of recent 
decisions, and the minimum suspension period imposed by the Judi- 
cial Officer in recent years in false weighing cases has been 30 
days.? During the 25-year period from 1950 to 1974, the average sus- 
pension order imposed in false weighing cases was 245 days, and 
the median suspension imposed was 90 days.8 


6. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773. 796 (1975), affirmed sub nom. 
Maine Potato Growers v. Butz, F.2d —_. (C.A. 1; No, 75-1445, decided July 30, 1976); 
in re J. Acevedo & Sons, 34 Agr Dee 120, 145-160 (1975), affirmed sub nom, J. Acevedo & 
Sons v. United, States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr Dec 160, 171 
(1975), affirmed sub nom. Southwest Produce, Inc, v. Butz, 524 F.2d 977 (C.A. 5); In re 
Marvin Tragash Co., 83 Agr Dec 1884, 1918 (1974), affirmed sub nom, Marvin Tragash Co, v. 
United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. Miller, 88 Agr Dec 53, 
64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (CA. 5); In re Trenton 
Livestock, Inc., 38 Agr Dec 499, 539-550 (1974), affirmed sub nom. Trenton Livestock, Inc. 
v. Butz, 510 F.2d 966 (C.A. 4). 

1. In re J. A. Speight (30 days), 33 Agr Dee 280, 314-330 (1974); In re Trenton Livestock, 
Inc. (80 days), 38 Agr Dec 499, 515, 528-550 (1974), affirmmed sub nom, Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re Braxton M. Worsley (60 days), 33 Agr Dee 1547, 
1556-1593 (1974); In re Overland Stockyards (49 days), 34 Agr Dee 1808, 1822-1857 (1975), 
8. See In re Trenton Livestock, Inc., supra, 33 Agr Dec at 525, 529-538. 
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Even where a significant suspension period would have an adverse 
effect on the economy of the area and a violator’s customers, it is 
the Department’s policy to impose a severe sanction for false weigh- 
ing. As stated in In re Overland Stockyards, 34 Agr Dec 1808, 1851- 
1852 (1975): 


A strong argument was made in this case * * * that a lengthy 
suspension of the respondent stockyards would be a serious blow to 
the dairy industry, in particular, and to the economy of Hanford and 
surrounding communities. There are only two livestock markets in 
California, other than the respondent stockyards, specializing in 
dairy cattle, and they are each approximately 250 miles away, I 
appreciate fully the arguments made as to the adverse effect that 
a lengthy suspension of the respondent stockyards will have on the 
dairy industry and the economy in the area. However, this is an 
argument which is made, to a lesser degree, frequently in false 
weighing cases. If it were given persuasive weight, the sanctions 
imposed under the Act for false weighing would not serve as an 
effective deterrent to future violations by the respondents or by 
other potential violators. The serious problem of livestock false 
weighing in the country would be even greater than it now is. 


The seriousness of the false weighing problem in the livestock 
industry, and the need to impose severe sanctions in false weigh- © 
ing cases to serve as an effective deterrent not only to particular 
respondents but also to other potential violators, is set forth at 
length in Jn re Overland Stockyards, 34 Agr Dec 1808, 1822-1852 
(1975). Those portions of the Overland decision are set forth in 
the appendix to this decision. For the reasons set forth by Judge 
Palmer in his initial Decision in this case and for the reasons set 
forth in the Overland decision, respondent’s registration should be 
suspended for 45 days.? 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors and assigns, directly or through any corporate or other de- 
vice, in connection with its activities subject to the provision of the 
Packers and Stockyards Act, shall cease and desist from: 


(1) Weighing livestock at other than the true and correct 
weights of such livestock ; 


2. For an explanation as to why the suspension order in this case is longer than in 


the Speight, Trenton and Livestock Marketers cases cited above, see the Appendix to this 
Decision and In re Livestock Marketers, 35 Agr Dec 1552, 1562-1564 (1976), appeal pending. 
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(2) Issuing scale tickets, buyer’s invoices, or accounts of sale 
on the basis of false and incorrect weights; 


(8) Assessing and collecting a purchase price for livestock 
on the basis of weights other than the true and correct weights; 
and 


(4) Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act, including scale tickets, 
buyer’s invoices, or accounts of sale which show the true and cor- 
rect weights of livestock sold on a commission basis. 


Respondent is suspended as a registrant under the Act for a 
period of forty-five (45) days. 


The cease and desist portions of this Order shall become effec- 
tive upon service on the respondent. The suspension provisions 
of thi Order shall become effective on the tenth day after service 
of this Order shall become effective on the tenth day after service 
means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the ef- 
fective date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be (i) the date fixed by a 
court of competent jurisdiction which issues an appropriate order 
with respect thereto, or (ii) upon a showing made by complain- 
ant that it is not likely that such an order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (juris- 
diction is hereby retained by the Judicial Officer indefinitely for 
this limited purpose). 


APPENDIX 


Excerpts from In re Overland Stockyards, 34 Agr Dec 1808, 
1822-1852 (1975)*; 


*Excerpt omitted. 
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(No. 17,819) 


In re STANDARD BEEF, INC., a corporation, PHYLLIS PALMER and 
GERALD CARNAGHI, individuals. P&S Docket No. 5403. De- 
cided June 3, 1977. 


Consent order 


Respondents have consented to issuance of the order herein against them for 
wilfull violations of the Act and the regulations in connection with their 
operations as a packer thereunder as found herein. Respondents are 
ordered to cease and desist from said violations. 


James A. Brennan, for complaint. 
Henry H. Maker, Detroit, MI, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondents violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seqg.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Standard Beef, Inc., is a Michigan corporation with its prin- 
cipal place of business located at 2500 Orleans Street, Detroit, 
Michigan 48207. 


2. Respondent Standard is now, and at all times material here- 
in, was: 


(a) A packer within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter and manufacturing or preparing 
meats or meat food products for sale or shipment in commerce. 


38. Phyllis Palmer is an individual whose business mailing ad- 
dress is c/o Standard Beef, Inc., 2500 Orleans Street, Detroit, 
Michigan 48207. 


4. Respondent Phyllis Palmer is, and at all times material 
herein, was: 


(a) Secretary of respondent Standard; 


(b) Cosignor of checks issued in payment for livestock 
purchased in commerce; 


(c) Major stockholder (80% of outstanding shares) of 
respondent Standard; and 


(d) In combination with Gerald Carnaghi, formulated, di- 
rected and controlled the corporate policies and practices of re- 
spondent Standard. 


5. Gerald Carnaghi is an individual whose business mailing 
address is c/o Standard Beef, Inc., 2500 Orleans Street, Detroit, 
Michigan 48207. 


6. Respondent Gerald Carnaghi is, and at all times material 
herein, was: 


(a) Treasurer and General Manager of respondent Stand- 
ard; 


(b) Cosignor of checks issued in payment for livestock 
purchased in commerce; 
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(c) Minority stockholder (15% of outstanding shares) of 
respondent Standard; and 


(d) In combination with Phyllis Palmer, formulated, di- 
rected and controlled the corporate policies and practices of re- 
spondent Standard. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Standard Beef, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through and cor- 
porate or other device, in connection with its operations as a pack- 
er, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


2. Failing to pay the full purchase price of livestock pur- 
chased in commerce; 


8. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay 
such checks, on deposit in the bank account from which such 
checks are to be paid; 


4. Engaging in any scheme or device for the purpose of ex- 
tending the time necessary to collect checks issued in payment for 
livestock or of maximizing collection delay of such checks; 


5. Purchasing livestock in commerce as a packer while current 
liabilities exceed current assets, unless respondent Standard Beef, 
Inc. pays the full purchase price of the livestock at the time of 
purchase in cash, by certified check or wire transfer as provided 
by section 409 of the Act (7 U.S.C. 228 (b)) ; 


6. Failing to hold in trust and endangering trust funds re- 
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quired to be held in trust for the benefit of all unpaid cash sellers 
of livestock; and 


7. Engaging in the business of a packer, in commerce, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and regulations, unless respondent Standard 
Beef, Inc. pays the full purchase price of the livestock at the time 
of purchase in cash, by certified check or wire transfer as pro- 
vided by section 409 of the Act (7 U.S.C. 228(b) ). 


Respondent Phyllis Palmer, individually or as a partner, or as 
an officer, director, agent, or employee of a corporation, directly 
or through any corporate or other device, in connection with her 
operations as a packer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


2. Failing to pay the full purchase price of livestock purchased 
in commerce; 


3. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay 
such checks, on deposit in the bank account from which such 
checks are to be paid; 


4, Engaging in any scheme or device for the purpose of ex- 
tending the time necessary to collect checks issued in payment for 
livestock or of maximizing collection delay of such checks; 


5. Purchasing livestock in commerce as a packer while current 
liabilities exceed current assets, unless respondent Phyllis Palmer 
pays the full purchase price of the livestock at the time of pur- 
chase in cash, by certified check or wire transfer as provided by 
section 409 of the Act (7 U.S.C. 228(b)); 


6. Failing to hold in trust and endangering trust funds re- 
quired to be held in trust for the benefit of all unpaid cash sellers 
of livestock ; and 


7. Engaging in the business of a packer, in commerce, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and regulations, unless respondent Phyllis Pal- 
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mer pays the full purchase price of the livestock at the time of 
purchase in cash, by certified check or wire transfer as provided 
by section 409 of the Act (7 U.S.C. 228(b) ). 


Respondent Gerald Carnaghi, individually or as a partner, or 
as an officer, director, agent, or employee of a corporation, directly 
or through any corporate or other device, in connection with his 
operations as a packer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


2. Failing to pay the full purchase price of livestock purchased 
in commerce; 


3. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay 
such checks, on deposit in the bank account from which such 
checks are to be paid; 


4. Engaging in any scheme or device for the purpose of ex- 
tending the time necessary to collect checks issued in payment for 
livestock or of maximizing collection delay of such checks; 


5. Purchasing livestock in commerce as a packer while current 
liabilities exceed current assets, unless respondent Gerald Gar- 
naghi pays the full purchase price of the livestock at the time of 
purchase in cash, by certified check or wire transfer as provided 
by section 409 of the Act (7 U.S.C. 228(b) ) ; 


6. Failing to hold in trust and endangering trust funds re- 
quired to be held in trust for the benefit of all unpaid cash sellers 
of livestock ; and 


7. Engaging in the business of a packer, in commerce, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and regulations, unless respondent Gerald Car- 
naghi pays the full purchase price of the livestock at the time of 
purchase in cash, by certified check or wire transfer as provided 
by section 409 of the Act (7 U.S.C. 228(b) ). 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 
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(No. 17,820) 


In re HOWARD DARLING, d/b/a DARLING’S LOCKER PLANT. P&S 
Docket No. 5434. Decided June 7, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seqg.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Howard Darling, hereinafter referred to as the respondent, 
is an individual doing business as Darling’s Locker Plant, at La 
Plume, Pennsylvania 18440. 


2. Respondent is, and at all times material herein was: 


(a) <A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock 
exceed $500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, in connection with his operations as a packer with- 
in the meaning of and subject to the provisions of the Act, shall 
cease and desist from engaging in business in commerce in any 
capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Copies of this decision shall be served upon the parties. 


(No. 17,821) 


In re ROGER C. GUSTAFSON. P&S Docket No. 5386. Decided June 
7, 1977. 
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Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violations of the Act and regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to cease 
and desist from said violations, and respondent is suspended as a regis- 
trant under the Act for 15 days. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complainant, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the order to become effective on the sixth day after service 


‘upon respondent. Complainant has recommended that the order 


consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Roger C. Gustafson, hereinafter referred to as the 
respondent, is an individual doing business as R & G Cattle Com- 
pany, with his principal place of business located at Route 4, Box 
8, Claremore, Oklahoma 74017. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the Complainant, and at divers other times, purchased 
livestock in commerce, and in purported paymment therefor issued 
checks which were returned by the bank upon which they were 
drawn because respondent did no thave sufficient funds on deposit 
in the account upon which such checks were drawn. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the Complaint, and at divers other times, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


4. Respondent, during the period June 24, 1976 through July 
23, 1976, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer under the Act in that respondent failed to keep 
and maintain: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) cash receipts and 
disbursements journal; and (3) monthly reconciliations of his 
bank account, 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, Roger C. Gustafson, in connection with his opera- 
tions as a dealer under the Act, shall cease and desist from: 


1. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer, including: (1) a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth; (2) a cash receipts and disbursements journal; and (3) 
monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of fifteen days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 17,822) 


In re R. E. JENSEN. P&S Docket No. 5404. Decided June 7, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to cease 
and desist from said violations and respondent is suspended as a regis- 








1002 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1001 


trant under the Act until he is in full compliance with the bonding re- 
quirements thereof. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Acting Administra- 
tor, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (42 F.R. 743 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) R. E. Jensen, hereinafter referred to as the respond- 
ent, is an individual whose address is Box 20, Pontiac, Illinois 
61764. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 
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2. Respondent’s current liabilities as of October 31, 1976, and 
January 12, 1977, exceeded his current assets. As of October 31, 
1976, respondent had current liabilities totaling $241,214.19 and 
current assets totaling $117,828.16, resulting in an excess of cur- 
rent liabilities over current assets of $123,386.03. As of January 
12, 1977, respondent had current liabilities totaling $161,042.57 
and current assets totaling $63,910,39, resulting in an excess of 
current liabilities over current assets of $97,132.18. Respondent, 
during the aforementioned period of insolvency, engaged in busi- 
ness as a dealer, notwithstanding the fact that during said period 
respondent’s ccurrent liabilities exceeded his current assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


4. Respondent, in connection with his business as a dealer 
subject to the Act, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions involved 
in his business. Respondent failed to keep and maintain: (1) a 
general ledger of accounts showing income, expenses, and net 
worth; and (2) a check register. 


5. On the basis of the volume of the respondent’s livestock 
purchases from January 1, 1976, to October 31, 1976, respondent 
was required, under the Act and the regulations to increase from 
$34,000 to $52,000 the amount of bond maintained by him to 
secure the performance of his financial obligations as a dealer 
under the Act. Respondent was informed in writing of the require- 
ment of increased bond coverage or its equivalent on or about 
December 2, 1976, and again on December 27, 1976, by certified 
mail. Notwithstanding such notices, respondent has continued to 
operate as a dealer without furnishing the required bond coverage 
or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 409 and 312(a) of the 
Act (7 U.S.C. 228(b) and 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30. 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Engaging in business in commerce under the Act in any 
capacity for which bonding is required without filing and main- 
taining a reasonable bond or its equivalent as required by the Act 
and the regulations issued thereunder. 


2. Operating as a dealer while his current liabilities exceed his 
current assets. 


3. Failing to pay, when due, the full purchase price of live- 
stock. 


4. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; and 
(2) a check register. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent, and 
until he complies fully with the bonding requirements of the Act 
and regulations. When respondent demonstrates that he is no 


I 


in, 
the 
the 


in, 
j 
ye 


in, 


ons 


the 
hat 


\ct, 


any 
\in- 
Act 


his 


ive- 


‘ich 
1si- 
nts 
and 


ntil 
and 
Act 

no 


MIDWEST LIVESTOCK CO. 1005 
Cite as 36 A.D. 1005 


longer insolvent, and that he has complied with such bonding re- 
quirements, a supplemental order will be issued in this proceeding 
termination this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 17,823) 


In re MIDWEST LIVESTOCK COMPANY, INC., and LEO LISTON, JR. 
P&S Docket No. 5372. Decided June 8, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them 
for violating the Act and the regulations in connection with their opera- 
tions as a dealer thereunder as found herein. Respondents are ordered 
to cease and desist from said violations, and the corporate respondent is 
suspended as a registrant under the Act for 30 days and thereafter 
until it demonstrates that it is no longer insolvent. 


Eric Paul, for complainant. 
Respondents pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed byy the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in para- 
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graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Midwest Livestock Company, Inc., hereinafter referred to 
as the corporate respondent, is a corporation whose mailing ad- 
dress is P.O. Box 173, Marshalltown, Iowa 50158. 


2. The corporate respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


3. Leo Liston, Jr., hereinafter referred to as the individual re- 
spondent, is an individual whose address is Marshalltown, Iowa. 


4. The individual respondent at all times material herein was 
sole owner of the corporate respondent, and managed, directed 
and controlled its operations including its livestock buying and 
selling operations. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


The corporate respondent, Midwest Livestock Company, Inc., 
its officers, directors, agents, and employees, directly or through 
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any corporate or other device, in connection with its operations 
under the Act; and respondent Leo Liston, Jr., as an individual, 
or as an officer, director, agent or employee of Midwest Livestock 
Company, Inc., directly or through any corporate or other device, 
in connection with his operations under the Act, shall cease and 
desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness as a dealer subject to the Act including, (1) a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth; (2) a cash receipts journal; (3) a purchase and sales jour- 
nal showing the number and weight of livestock bought, sold, or 
otherwise disposed of each business day and the prices paid or 
received therefor; (4) a complete and accurate record of checks 
issued; (5) a livestock inventory; and (6) monthly reconciliations 
of bank accounts. 


The corporate respondent is suspended as a registrant under 
the Act for a period of 30 days and thereafter until it demon- 
strates that it is no longer insolvent. When the corporate respon- 
dent demonstrates that it is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion, after the expiration after service upon the respondents. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 17,824) 


In re EVANS MEAT COMPANY. P&S Docket No. 5432. Decided June 
9, 1977. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and regulations in connection with its operations 
as a packer in failing to comply with the bonding requirements thereof. 
Respondent is ordered to cease and desist from said violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
alleging that the respondent wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 ea seq.). This decision 
is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138 (42 F.R. 
745)). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Evans Meat Company, herein referred to as the respondent, 
is a corporation whose address is Route 1, Box 234B, LaVeene, 
Arizona 853839. 


2. Respondent is, and at all times material herein was: 
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(1) A packer, within the meaning of and subject to the 
provisions of the Act; and 


(2) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


38. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


Copies of this decision shall be served upon the parties. 


(No. 17,825) 


In re TURVEY, INC. P&S Docket No. 5436. Decided June 13, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
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for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements of the Act. Respondent is ordered to cease and desist from 
said violation. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138 (42 F.R. 745) ). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Turvey, Inc., hereinafter referred to as the respondent, is a 
corporation with its principal place of business located in Okla- 
homa City, Oklahoma, and whose mailing address is P. O. Box 
25054, Oklahoma City, Oklahoma 73125. 


2. Respondent is, and at all times material herein was: 


(a) <A packer, within the meaning of the subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 
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3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


This order shall become effective on the first day after service 
thereof upon the respondent. 


(No. 17,826) 


In re KENNETH W. JACKSON. P&S Docket No. 5409. Decided June 
15, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations as a market agency and dealer 
thereunder as found herein. Respondent is ordered to cease and desist 
from said violations, and respondent is suspended as a registrant under 
the Act for 60 days and thereafter until he is no longer insolvent and he 
has obtained adequate bond coverage. 
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Eric Paul, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture, alleging that 
the respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). Respondent filed an answer in 
which he admitted: (1) the jurisdictional allegations of the com- 
plaint, (2) operating with a bond coverage of $5,000 after Octo- 
ber 29, 1976, (3) making the various livestock purchases alleged 
in the complaint, and (4) failing to honor a draft issued in pay- 
ment for livestock when such draft was presented for payment. 
Respondent denied the remaining allegations of the complaint, 
denied that any of his actions constituted wilful violations of the 
Act or the regulations, and requested oral hearing. 


Subsequently, by letter filed in the record on April 26, 1977, 
respondent moved for withdrawal of his request for oral hearing 
and agreed to the entry of this decision pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (9 CFR 1.138 (42 F.R. 745) ). Respondent, by so proceed- 
ing neither admits nor denies those allegations not expressly ad- 
mitted in his Answer of March 28, 1977, and consents to the issu- 
ance of a specified order containing jurisdictional findings based 
upon the allegations of the complaint, the order to become effec- 
tive on the sixth day after service upon the respondent. Complain- 
ant has agreed to the entry of such consent decision. 


FINDINGS OF FACT 


1. Kenneth W. Jackson, hereinafter referred to as the respond- 
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ent, is an individual d/b/a Cerro Ranch and Kay Jay Cattle Co., 
whose address is Route 1, Box 111, Gill, Colorado 80624. 


2. Respondent, at all times material herein, was: 


(a) engaged in the business of a market agency, buying 
livestock in commerce, on a commission basis, and as a dealer buy- 
ing and selling livestock in commerce for his own account; and 


(b) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


ORDER 


Respondent, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 


(1) Operating while his current liabilities exceed his cur- 
rent assets. 


(2) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank accounts from which such checks or 
drafts are to be paid. 


(3) Failing to accept, honor, pay, or make funds available 
to pay drafts issued in payment for livestock purchased in com- 
merce when such drafts are presented for payment. 


(4) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


(5) Failing to obtain and maintain adequate bond cover- 
age. 


Respondent is suspended as a registrant under the Act for sixty 
(60) days and thereafter until he demonstrates that he is no 
longer insolvent and that he has obtained adequate bond coverage. 
When respondent demonstrates that he is no longer insolvent and 
that he has obtained adequate bond coverage, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the expiration of the sixty day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
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service upon respondent: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof 
not effectively served) shall be (i) the date fixed by a court of 
competent jurisdiction which issues an appropriate order with 
respect thereto, or (ii) upon a showing made by complainant that 
it is not likely that such an order will be entered by any court, the 
date subsequently fixed by the Administrative Law Judge (juris- 
diction is hereby retained by the Administrative Law Judge inde- 
finitely for this limited purpose). 


(No. 17,827) 


In re EDWARD AVILA and ToNy AVILA. P&S Docket No. 5420. De- 
cided June 17, 1977. 


Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for wilful violations of the Act and the regulations in connection 
with their operations as a packer thereunder as found herein. Respond- 
ents are ordered to cease and desist from said violations. 


Eric Paul, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seqg.). An additionally named respondent, Jess Leon- 
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ardo, was determined to be deceased, and upon a Motion filed by 
complainant an order was entered on May 6, 1977, dismissing 
such respondent. This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and 
for such purposes only, to the entry of this decision. 


FINDINGS OF FACT 


1. Edward Avila and Tony Avila, hereinafter referred to as 
the respondents, are partners, d/b/a Avila Meat Company, with 
their principal place of business located at Santa Fe Grade Road, 
Newman, California 95360. 


2. Respondents are, and at all times material herein were, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of preparing meats and meat food pro- 
ducts for sale and shipment in commerce. 


3. Respondents are, and at all times material herein were, a 
packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties-having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondents, Edward Avila and Tony Avila, individually and 
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as partners with each other or with other persons, or through any | 


corporate or other device, in connection with their activities as a 
packer, shall cease and desist from: 


(a) Accounting for livestock slaughtered and sold on an 
agency basis on the basis of false and incorrect weights, false and 
incorrect prices per hundredweight (cwt.), or false and incorrect 
sales proceeds; 


(b) Paying the sellers of livestock or livestock carcasses on 
the basis of weights other than the true and correct weights of 
such livestock or livestock carcasses, or on the basis of prices other 
than the actual prices received for such livestock or livestock car- 
casses, or both such weights and prices; 


(c) Weighing livestock or livestock carcasses at other than 


their true and correct weights ; 


(d) Failing to operate livestock or monorail scales owned or 


controlled by respondents in accordance with the regulations | De 


under the Act; 


(e) Assessing chargebacks or weight deductions to carcass 
weights without setting forth such adjustments to the consignors 
of such livestock ; and 


(f) Assessing weight chargebacks or weight deductions in an 
arbitrary manner, without regard to the actual shortweight of 
individual carcasses subject to such weight chargebacks. 


Respondents shall keep such accounts and records as will fully 
and correctly disclose the details of all transactions involved in 
their business under the Act, including invoices or accountings 
furnished consignors which disclose the actual price received for 
carcasses sold on an agency basis, the true and correct weights of 
such carcasses, and the amount of any weight or price deductions 
or chargebacks assessed against such carcasses. 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 
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(No. 17,828) 


In re MIKE CHIAPETTI PACKING COMPANY, INC. P&S Docket No. 
5430. Decided June 17, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for wilfully violating the Act and the regulations in connection with its 
operations as a packer thereunder in failing to comply with the bonding 
requirements thereof. Respondent is ordered to cease and desist from 
said violation. 


Mary Ellen Reese, for complainant. 
Allen J. Fagel, Chicago, IL, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mike Chiapetti Packing Company, Inc., hereinafter referred 
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to as the respondent, is a corporation with its principal place of | 


business at 3810 South Halsted Street, Chicago, Illinois 60609. 
2. Respondent is, and at all times material herein was: 


(a) <A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 


ness in commerce in any capacity for which bonding is required | 


under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 17,829) 


In re ROGER SNow. P&S Docket No. 5260. Decided July 20, 1976. 
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Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with — Checks or drafts — insufficient funds — failure 
to pay when due 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as a dealer thereunder in failing to comply with 
the bonding requirements thereof, issuing insufficient funds checks in 
purported payment for livestock purchased and accepted in commerce 
and failing to pay therefor when due, respondent is ordered to cease and 
desist from said violations. 


James A. Brennan, for complainant. 
Respondent pro se. 


| Decision by Dorothea A. Baker and John A. Campbell, 
Administrative Law Judges. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed February 10, 1976, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that the respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CRF § 201.1 et seq.). 


| 
| 


Copies of the Complaint and the rules of practice (9 CFR § 202.1 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail on February 
17, 1976. Respondent was informed in a letter of service that an 

_ answer should be filed pursuant to the rules of practice and that 
| failure to answer would constitute an admission of all the material 
allegations contained in the Complaint. 


' Respondent has failed to file an answer within the time pre- 
: scribed in the rules of practice, and the material facts alleged in 
_ the Complaint, which are admitted by respondent’s failure to file 
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an answer, are adopted and set forth herein as findings of fact. 


belo 
On May 4, 1976, Complainant filed a “Motion for Adoption of due, 
Proposed Decision”. The case was assigned to this Administrative 


. Dat 
Law Judge on July 13, 1976. ee 
This Decision and Order therefore, is issued pursuant to section i; : 
202.9(c) of the rules of practice (9 CFR § 202.9(c) ). 
2/1 
FINDINGS OF FACT 3/1 
; spol 
1. (a) Roger Snow, hereinafter referred to as the respond- 
ent, is an individual whose address is Dobson, North Carolina 
27017. 
(b) Respondent, at all times material herein, was en- 
gaged in the business of buying and selling livestock in commerce 
as a dealer for his own account within the meaning and subject to EB 
the provisions of the Act. resy 
2. Respondent, during the period January 2, 1975, to March ‘a 
10, 1975, engaged in the business of a dealer, buying and selling 
livestock in commerce for his own account, without filing and} fp 
maintaining a reasonable bond or its equivalent, as required under | joy, 
the Act and the regulations. 1 (7 


8. Respondent in connection with his operations as a dealer, | CF’ 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date Date Amount ‘i 
of of No. of of Act 

Purchase Check Head Purchased From Check 
1/18/75 33 Riley’s Livestock Market, Inc. 1 
North Wilkesboro, N. C. $1,999.10 | Whi 
1/23/75 1/28/75 16 Hickory Livestock and Commission and 
Co., Inc.; Hickory, N. C. 1,829.41 | bon 

2/18/75 2/14/75 10 Hickory Livestock and Commission 

Co., Ine.; Hickory, N. C. 138.05 9 


4. (a) Respondent, in connection with his operations as a | PU 
dealer, on or about the dates and in the transactions set forth fun 
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_ below, purchased livestock in commerce and failed to pay, when 


due, the full purchase price of such livestock. 


Date of No. of Purchase 


Purchase Head Price Purchased At 
1/18/75 33 $1,999.10 Riley’s Livestock Market, Inc. 
1/23/75 16 1,829.41 Hickory Livestock and Commission 
Co., Inc. 
2/18/75 10 138.05 Hickory Livestock and Commission 
Co., Ine. 
8/10/75 1 53.55 Riley’s Livestock Market, Inc. 


(b) As of July 11, 1975, there remained unpaid by the re- 
spondent a total of $1,967.46 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 


wilh ). U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 


(9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 


2. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 


| to pay such checks or drafts when presented for payment; and 
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8. Failing to pay, when due, the full purchase price of live 


stock purchased in commerce. 


Pursuant to the rules of practice governing proceedings under 
the Packers and Stockyards Act, this Decision and Order became 
final* without further proceedings thirty-five days after service 
hereof, UNLESS appealed to the Secretary of Agirculture by a 
party hereto within thirty days after service, as provided in sec- 
tions 202.16 and 202.18 of the rules of practice (9 CFR §§ 202.16 
and 202.18). 


Copies hereof shall be served upon the parties. 


(No. 17,830) 


In re SPENCER LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 5326. Decided June 21, 1977. 


Consent order ~— Sanction 


Respondent has consented to issuance of the order herein against it for wil 
full violations of the Act and the regulations in connection with its oper: 
ations as a market agency thereunder as found herein. Respondent ii 
ordered to cease and desist from said violations, and respondent is sus 
pended as a registrant under the Act for 21 days and thereafter unti 
the deficit in its custodial account is eliminated. 


Allan R. Kahan, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock! 


*The Decision and Order became final June 6 1977.—Ed. 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 ef 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). Said Complaint was amended by attorney for complainant 
and filed with the Hearing Clerk on September 27, 1976, and 
further amended on March 24, 1977. 


Respondent has filed an answer in which it admits the juris- 
dictional allegations of the Amended Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
Amended Complaint, the order to become effective on the sixth 
day after service upon respondent. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) The Spencer Livestock Commission Company, here- 
inafter referred to as the respondent, is a corporation organized 
under the laws of the State of Idaho and doing business as Spen- 
cer Livestock Commission Company, Lewiston, Idaho. Its principal 
place of business is at Lewiston, Idaho, and its mailing address is 
Box 711, Lewiston, Idaho 83501. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Spencer Livestock Commission Company stockyard at 
Lewiston, Idaho, which is a posted stockyard under the Act, here- 
inafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard and at various other places 
in commerce; and buying and selling livestock for its own account 
in commerce; and 


(8) Registered with the Secretary of Agriculture as 
a market agency buying and selling livestock on commission in 
commerce. 
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2. (a) Mountain States Cattle Company, hereinafter refer- 
red to as Mountain States, is a corporation organized under the 
laws of the State of Idaho, and doing business as Mountain States 
Cattle Company, Lewistown, Idaho, buying and selling livestock 


in commerce for its own account. The stockholders and officers 


of Mountain States are, and at all times material herein were: 


Margaret Spencer (President) 51 shares 
Glen Spencer (Vice President) 30 shares 
Mike Donaldson (2d Vice President 

and Manager) 40 shares 
Cleo Forsmann (Secretary/Treasurer) 1 share 
Vade Spencer (held in trust by Idaho 

First National Bank) 51 shares 


(b) The stockholders and officers of Spencer Livestock 


Commission Company are, and at all times material herein were: 


Mike Donaldson (President) 84.5 shares 
Larry Hickman (Vice President) 35 shares 
Glen Spencer (Vice President) 35 shares 
Cleo Forsmann (Secretary/Treasurer ) 10 shares 


3. Respondent, during the period from February 1975 through 
March 1975, failed to maintain and use properly its “Custodial 
Account for Shippers’ Proceeds”, in that: 


(a) As of February 26, 1975, respondent had outstanding 
custodial checks drawn on its “Custodial Account for Shippers’ 
Proceeds” in the amount of $59,090.70 and had to offset such 
checks, cash in said bank account in the amount of $29,554.03 and 
deposits in transit and current proceeds receivable in the amount 
of $5,535.94, resulting in a deficiency of $24,000.82 in the funds 
available to pay shippers’ proceeds; 


(b) As of March 26, 1975, respondent had outstanding 
custodial checks drawn on its “Custodial Account for Shippers’ 
Proceeds” in the amount of $117,092.46 and had to offset such 
checks, cash in said bank account in the amount of $59,831.44 and 
deposits in transit and current proceeds receivable in the amount 
of $14,527.86, resulting in a deficiency of $42,733.16 in funds 
available to pay shippers’ proceeds; 


(c) Such deficiencies were due to respondent’s failure to 
deposit in its “Custodial Account for Shippers’ Proceeds”, within 
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the time prescribed by the regulations, an amount equal to the 
proceeds receivable from the sale of consigned livestock which 
was purchased by respondent and respondent’s employees. 


4. Respondent, at the stockyard, on the dates and in the trans- 
actions enumerated in paragraph IV of the Amended Complaint 
and at divers other times from October 1974 through April 1975, 
filled orders for the purchase of livestock on a commission basis 
with livestock in which the owners and officers of respondent 
had a pecuniary interest, and failed to notify and disclose to the 
purchasers that their orders had been filled in whole or in part 
with livestock owned by respondent or consigned to respondent by 
respondent’s owners or officers, and in which respondent’s own- 
ers and officers had a pecuniary interest. 


5. On or about January 28, 1975, respondent purchased from 
consignment in connection with its operations as a market agency 
in commerce, 50 head of livestock consigned by Klaveano Ranches, 
Inc., Pomery, Washington, on a commission basis. Respondent 
used the same 50 head lot of livestock to fill an off market bid on 
purchase order on the same date at a $1 a cwt. increase in price, 
without remitting to the consignor the additional sales amount. 
Nor did respondent reveal in its billing to the buyer that it owned 
the livestock, or that the billed price was $1 a cwt. greater than 
the true purchase price. In addition, respondent failed to show in 
its accounting to the consignor that it was the buyer, and instead 
showed Harry Robinson as the buyer. 


6. Respondent, on or about January 2, 1975, purchased from 
Arthur Thompson and Frank Thompson, 94 heifers weighing 
69,810 lbs. at 2% shrink for a net pay weight of 68,414 Ibs. at a 
total cost of $15,232.38. The 94 heifers were shipped directly from 
Wolf Creek, Montana to Warden, Washington. On or about Janu- 
ary 4, 1975, Spencer prepared a purchase invoice billing Cal Court- 
right for the account of Schaake Packing Company for 94 mixed 
heifers weighing 71,750 lbs. instead of 69,810 lIbs., their actual 
weight, at a 2% shrink for a net pay weight of 70,315 Ibs. instead 
of 68,414 lbs., their actual net purchase weight, for a total amount 
billed Cal Courtright of $16,347.54. 


7. On March 23, 1975, respondent issued Leavell Cattle Com- 
pany a draft for 98 steers weighing 54,040 lbs., at $30.25 a ewt., 
for a total cost of $16,347.10. These cattle were shipped directly 
from Caldwell, Idaho, to Vern Wright, Route 4, Whitebird, Idaho. 








1026 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1022 


On March 24, 1975, Spencer billed Vern Wright for 98 steers 
weighing 54,540 lbs. at $30.75 for a total cost of $16,771.05 to 
Vern Wright. Respondent, notwithstanding that Vern Wright 
ordered these cattle sometime before the purchase, did not ac- 
count to Mr. Wright on the basis of a true written account of pur- 
chase setting out buying commissions and other applicable charges 
on the accounting. 


8. On or about the second half of February 1975, Donovan L. 
Heckman of Whitebird, Idaho, ordered 200 to 300 steers from re- 
spondent. On March 22, 1975, respondent purchased 80 head of 
steers from the Intermountain Cattle Company weighing 49,010 
Ibs. less a 8% shrink of 1,470 lbs., for a net pay weight of 47,540 
lbs. at $30.50 per hundred weight for a total cost to respondent 
of $14,499.70. In billing Heckman for the 80 steers, which were 
used to fill part of the Heckman order, respondent billed Heckman 
at a net purchase weight of 48,024 lbs. at $30.75 a cwt., for a total 
purchase price to Heckman of $14,767.38. The respondent did 
not account to Heckman as to any buying commissions on the 
livestock, nor did it account to Heckman on the basis of the re- 
spondent’s purchase weights or prices. 


9. On or about March 20, 1975, Mountain States Cattle Com- 
pany purchased 362 cattle through Central Livestock Order Buy- 
ing Company. This group of cattle included 78 heifers carrying a 
Heart L brand which had been previously purchased from Henry 
Peters and Sons, Dillon, Montana, on March 17, 1975, weighing 
38,080 lbs. less a 8% shrink or a net weight of 36,938 lbs. On 
March 18, 1975, the above 78 heifers were shown to be received 
by respondent from the Heart L. Ranch Co., causing false account- 
ing and brand records. Respondent consigned these heifers under 
its own name and received the proceeds check, purchased from 
consignment under “SLCC +8 Norm”, and reimbursed its cus- 
todial account on March 21, 1975, for its purchase from consign- 
ment of the above 78 heifers. Respondent, on or about March 20, 
1975, billed Cal Courtright, Warden, Washington, for the above 78 
heifers, at 36,940 lbs. and in the amount of $8,680.90 plus a buying 
commmission of $92.35 for a total amount of $8,773.25. In its ac- 
counting, respondent purchased the 78 heifers in the name of its 
dealer firm, received them in the name of Heart L. Ranch Co., con- 
signed and deposited the proceeds under its own name, repur- 
chased them under an assumed name, number and designation, 
and billed its buyer without revealing its ownership interest. Nor 
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did it explain to the buyer that the billed weight was not the true 
purchase weight. 


10. (a) Respondent, in the transactions enumerated in para- 
graph X of the Amended Complaint and at divers other times from 
October, 1974 through April, 1975, permitted Jerry Johnson, an 
auctioneer and employee of respondent, to purchase livestock 
which was consigned to respondent for sale on a commission basis, 
for his own account for speculative resale. 


(b) Respondent, during the period from January 14, 
1975 through April 8, 1975, employed Jerry Johnson as an auc- 
tioneer although respondent had knowledge of the fact that Jerry 
Johnson was a dealer registered under the Act doing business as 
Jerry Johnson Livestock, Pasco, Washington, and engaged in the 
business of buying livestock as a dealer at the stockyard. 


11. Respondent, in the transactions enumerated in paragraph 
XI of the Amended Complaint and at divers other times from 
January, 1975 through April, 1975, permitted its employees Jerry 
Johnson and Don Hutsell, auctioneers employed at the stockyard, 
to purchase livestock consigned to the respondent for sale on a 
commission basis, for the account of principals. 


12. Respondent, on or about the dates and in the transactions 
enumerated in paragraph XII of the Amended Complaint and at 
divers other times during the period from January, 1975 through 
April, 1975, failed to transmit or deliver to the consignors of live- 
stock sold by the respondent on a commission basis, full, true and 
correct accounts of such sales, in that respondent issued and sub- 
mitted to the consignors accounts of sales shoying names other 
than the respondent as purchaser of the livestock instead of the 
respondent’s name as the purchaser. Copies of these incomplete 
and incorrect accounts of sale were made a part of respondent’s 
accounts and records. 


13. Respondent, on the dates and in the transactions enumer- 
ated in paragraph XIII of the Amended Complaint and at divers 
other times from January, 1975 through April, 1975, in connec- 
tion with the sale of livestock at the stockyard, caused the Idaho 
State Department of Agriculture, a registered market agency, to 
issue Idaho Brand Inspection Certificates incorrectly showing the 
false names used by respondent in the sale of livestock. Respondent 
caused the Idaho State Department of Agriculture to issue inspec- 
tion certificates which showed a false name rather than the re- 
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spondent itself, as the owners of such livestock, copies of which 
inspection certificates were made a part of the records of said 
registrant. 


14. Respondent, on the dates and in the transactions enumer- 
ated in paragraph XIV of the Amended Complaint and at divers 
other times during the period from October 1, 1974 through April 
8, 1975, in filling purchase orders from consignment at the stock- 
yard, charged to and collected from the purchasers commission 
charges which were greater or less than those charges specified 
in and in accordance with Supplement No. 2 to Tariff No. IV, 
which became effective on September 3, 1974. 


15. Respondent, during the period of October 1, 1974 through 
April, 1975, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness as a market agency, buying and selling livestock on commis- 
sion basis, and as a dealer, buying and selling livestock for its own 
account in commerce, including among other things: (1) copies 
of scale tickets supporting weight of livestock purchased or sold 
by respondent in commerce; (2) memoranda explaining and sup- 
porting drafts and checks issued in connection with livestock pur- 
chases or sales to respondent’s employees who are dealers and 
order buyers. 


16. On August 31, 1966, pursuant to section 202.5(a) of the 
rules of practice Governing Proceedings under the Packers and 
Stockyards Act (9 CFR 202.5(a)), Spencer Livestock Commission 
Company and Mountain States Cattle Company agreed to a Stipu- 
lation with the Packers and Stockyards Administration in which 
they admitted they had engaged in a number of trade practices 
contrary to the Act and the regulations, and agreed to cease and 
desist from those particular trade practices. The Stipulation pro- 
vided “that if, at any time in the future, Spencer Livestock Com- 
mission Company or Mountain States Cattle Company, Lewiston, 
Idaho, engaged in any of the practices as set forth above, this 
Stipulation will be admissable at any proceedings against Spencer 
Livestock Commission Company or Mountain States Cattle Com- 
pany with respect to such subsequent practices.” Such Stipulation 
was signed by the Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, on September 22, 1966. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 4 hereof, 
respondent has wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 218(a)) and section 201.44 of the 
regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 5 hereof, 
respondent has filfully violated sections 304, 307, 312(a) and 401 
of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 201.43, 
201.44, 201.59 and 201.62 of the regulations (9 CFR 201.438, 201.44, 
201.59 and 201.62. 


By reason of the facts set forth in Finding of Fact 6 hereof, 
respondent has wilfully violated sections 304, 307, 213(a) and 401 
of the Act (7 U.S.C. 205, 208, 213 (a), 221). 


By reason of the facts set forth in Finding of Fact 7 hereof, 
respondent has wilfully violated sections 304, 307, 312(a) and 
401 of the Act and (7 U.S.C. 205, 208, 213(a), 221) and section 
201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 8, respond- 
ent has wilfully violated sections 304, 307, 312(a) and 401 of the 
Act (7 U.S.C. 205, 208, 213(a), 221), and section 201.44 of the 
regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 9, respond- 
ent has wilfully violated sections 304, 307(a) and 401 of the 
Act (7 U.S.C. 205, 208, 218(a), 221), and sections 201.44, 201.47 
and 201.55 of the regulations (9 CFR 201.44, 201.47 and 201.55). 


By reason of the facts set forth in Finding of Facts 10 and 11 
hereof, respondent has wilfully violated section 304, 307 and 
312(a) of the Act (7 U.S.C. 205, 208, 213(a)) and sections 201.57, 
201.60(a) and 201.66(b) of the regulations (9 CFR 201.57, 
201.60(a) and 201.66(b)). 


By reason of the facts set forth in Finding of Fact 12 hereof, 
respondent has wilfully violated sections 307, 312(a), and 401 of 
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the Act (7 U.S.C. 208, 213(a) and 221) and section 201.43 of the 
regulations (9 CFR 201.48). 


By reason of the facts set forth in Finding of Fact 13, hereof, 
respondent has wilfully violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213 (a), 221). 


By reason of the facts set forth in Finding of Fact 14, respond- 
ent has wilfully violated sections 306(f), 307, and 312(a) of the 
Act (7 U.S.C. 207 (f), 208, 213 (a) ). 


By reason of the facts set forth in Finding of Fact 15 hereof, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors and assigns, directly or through any corporate or other de- 
vice, in connection with its operations as a market agency, shall 
cease and desist from: 


1. Failing to maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


2. Failing to transmit or deliver to the person for whom pur- 
chases are made on a commission basis, a true, written account of 
such purchase transactions; 


3. Filling orders for the purchase of livestock on a commission 
basis with its own livestock or livestock in which its officers, em- 
ployees or principal stockholders have a ownership interest, with- 
out disclosing the true ownership of the livestock to the principal 
for whom the orders are filled; 


4. Billing livestock at other than the true and actual weight; 


5. Issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the purchasers of live- 
stock ; 


6. Issuing documents in connection with the receipt or sale of 
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livestock in commerce which show assumed, false, or otherwise 
incorrect or misleading names as the consignors or sellers of 
livestock, or causing such documents to be issued; 


7. Charging, demanding, or collecting a greater or less or dif- 
ferent compensation for stockyard services furnished at a posted 
stockyard than the rates and charges specified in the schedule of 
rates and charges filed with the Secretary of Agriculture and in 
effect at the time such services are furnished; 


8. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in con- 
nection with the furnishing by respondent of its services. 


9. Failing to remit to consignors any additional proceeds re- 
ceived from the sale of cattle when the livestock is resold by the 
market for its own account, on the same day in the same lot. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency, including scale tickets for the purchase and 
sale of livestock, as a market agency buying on commmission, and 
memoranda explaining and supporting drafts or checks issued in 
connection with livestock purchases or sales by respondent in com- 
merce to employees who operate as dealers and order buyers. 


Respondent is suspended as a registrant under the Act for a 
period of 21 days and thereafter until it demonstrates that the 
deficit in its “Custodial Account for Shippers’ Proceeds” has been 
eliminated. When respondent has shown that the deficit in its 
“Custodial Account for Shippers’ Proceeds” has been eliminated, 
a supplemental order will be issued in this proceeding terminating 
this suspension after the expiration of the 21 day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 17,831) 


In re UTICA VEAL Co., INC. P&S Docket No. 5439. Decided June 
22, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements thereof, Respondent is ordered to cease and desist from said 
violation. 


Nary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondent wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Utica Veal Co., Inc., hereinafter referred to as the respond- 
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ent, is a corporation with its principal place of business located at 
Flanagan Road, Marcy, New York 13403. 


2. Respondent is, and at all times material herein was: 


(a) <A packer within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 


will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and the 
regulations. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 18,832) 


In re DAVID WEAVER, JR. P&S Docket No. 5329. Decided June 22, 
1977. 
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Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to cease 
and desist from said violations, and respondent is suspended as a regis- 
trant under the Act for 30 days. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) David Weaver, Jr., hereinafter referred to as the re- 
spondent, is an individual whose address is R.R. +1, Topeka, Indi- 
ana 46571 and whose business address is c/o Northwest Calf 
Farm, R.F.D. #4, LaGrange, Indiana 46761. 


(b) Respondent is, and at all times material herein, was: 
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(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) As of November 30, 1975, respondent had current 
liabilities totalling $115,589.37 and current assets totalling 
$60,525.06, resulting in an excess of current liabilities over cur- 
rent assets of $55,064.31. 


(b) As of December 31, 1975, respondent had current 
liabilities totalling $105,898.94 and current assets totalling 
$61,537.91, resulting in an excess of current liabilities over cur- 
rent assets of $44,361.03. 


(c) Respondent’s current liabilities presently exceeded 
his current assets. 


3. Respondent, during the period November 30, 1975 through 
December 31, 1975, engaged in the business of a dealer, in com- 


‘merce, notwithstanding the fact that during such period, respond- 


ent’s current liabilities exceeded his current assets. 


4. Respondent, in connection with his operation as a dealer 
within the meaning and subject to the provisions of the Act, on 
or about the dates and in the transactions set forth in paragraph 
IV of the Complaint, and at divers other times, purchased live- 
stock in commerce, and in purported payment therefor, issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


5. Respondent, on or about October 1, 1975, through Decem- 
ber 31, 1975, failed to keep such accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business as a dealer subject to the Act. Respondent during such 
period failed to keep: (1) a general ledger; (2) a daily purchase 
and sales journal; (3) monthly reconciliation of bank accounts; 
(4) month-end schedules for both accounts payable and accounts 
receivable; and (5) a book balance for his feeder cattle account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
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respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra 
(7 U.S.C, 2138(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a dealer while his current liabilities exceed his 
current assets ; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; and 


3. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including: a general ledger; a 
daily record of livestock purchases and sales; a cash receipts jour- 
nal; a complete and accurate record of checks issued ; a month-end 
livestock inventory; a book balance for his feeder cattle account; 
month-end schedules for accounts receivable and accounts pay- 
able; and monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days, and thereafter, until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
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longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, but only after the expiration 
of said 30-day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 18,833) 


In re ARTHUR J. WEDEL. P&S Docket No. 5274. Decided June 14, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer and market agency thereunder in failing to comply with the 
boding requirements of the Act. Respondent is suspended as a registrant 
under the Act until he is in full compliance with the bonding require- 
ments thereof. 


EFric Paul, for complainant. 
Gary Duckworth, Oklahoma City, OK, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
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graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose onlyy, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Arthur J. Wedel, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at R.R. 
2, Cordell, Oklahoma 73632. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any business 
in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regu- 
lations. 


Respondent is suspended as a registrant under the Act until he 
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complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 17,834) 


In re WHITEHALL PACKING COMPANY, INC. P&S Docket No. 5426. 
Decided June 22, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 





1040 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1039 


graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Whitehall Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
in Whitehall, Wisconsin. 


2. Respondent is, and at all times material herein was: 


(a) <A packer, within the meaning and subject to the pro- 
visions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and the 
regulations. 
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Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 17,835) 


In re JOHN M. RoE. P&S Docket No. 5417. Decided June 23, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to case 
and desist from said violations. Respondent is suspended as a registrant 
under the Act for four and one-half (4-1/2) months. 


James A. Brennan, for complainant. 
Scott Madson, Lincoln, IL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules #f practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John M. Roe, hereinafter referred to as the respondent, is 
an individual whose address is Rural Route #4, Dixon, Illinois 
61021. 


2. Respondent is, and at all times material herein, was: 














(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 





The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent, in connection with his operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 













1. Selling or causing to be sold livestock in commerce at false 
and incorrect weights or prices; 


2. Preparing or causing to be issued bills, invoices or accounts 
showing weights or costs other than the true and correct weights 
or costs of livestock; and 


8. Collecting proceeds from purchasers of livestock on the 
basis of false or inflated weights. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including, among other things, accounts and 
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records which fully and correctly disclose the true and correct 
weights and prices of livestock purchased and sold, a daily pur- 
chase and sales journal, livestock inventory records, scale tickets, 
lot records, pro-rata records or worksheets supporting sales 
weights. 


Respondent, John M. Roe, is suspended as a registrant under 
the Act for a jeriod of 414 months. The suspension provisions of 
this order shall become effective on the sixth day after service 
thereof on the respondent; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effec- 
tive date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date fixed by a court 
of competent jurisdiction which issues an appropriate order with 
respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 17,836) 


In re ROE’S CONSIGNMENT SALES, INC. P&S Docket No. 5416. De- 
cided June 23, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for vio- 
lating the Act and the regulations in connection with its operations as a 
market agency thereunder as found herein. Respondent is ordered to 
cease and desist from said violations. Respondent is suspended as a regis- 
trant under the Act for 14 days. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 








1044 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1043 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg.). This decision is entered pur- 
suant to the consent decision procisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Roe’s Consignment Sales, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Chana, Illinois 61015. 


2. Respondent is, and at all times material herein, was: 


(a) Engaged in the business of conducting and operating 
Roe’s Consignment Sales, Inc. stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 
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ORDER 


Respondent, in connection with its operations as a dealer or 
market agency within the meaning and subject to the provisions 
of the Packers and Stockyards Act, shall cease and desist from: 


1. Selling livestock for an officer of its corporation or any 
other person at falsely inflated weights ; 


2. Selling livestock at weights other than actual weights with- 
out an explanation of those weights on accounts, bills, statements, 
or other documents issued to its customers; and 


3. Employing or permitting any person engaged in buying or 
selling livestock at its stockyard as a dealer or market agency to 
perform any service or duty in connection with the furnishing of 
its services. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among other 
things, accounts, bills, and invoices showing the true and cor- 
rect purchase prices and weights of livestock purchased from 
respondent. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. The suspension provisions of this order shall be- 
come effective on the sixth day after service thereof on the re- 
spondent; Provided; however, that if by any means or device 
whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the 
beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect 
thereto. 


Copies of this decision shall be served upon the patries. 


(No. 17,837) 


In re JACK M. CAROLAN. P&S Docket No. 5393. Decided May 4, 
1977. 
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Checks or drafts — insufficient funds — Failure to pay when due — 
Accounts and records ~— incomplete or incorrect — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as a dealer thereunder in the issuance of insufficient 
funds checks in purported payment for livestock purchased and accepted 
in commerce, failure to pay when due therefor, failure to keep accounts 
and records in conformity with the regulations, and operating while in- 
solvent, respondent is suspended as a registrant under the Act for 30 
days and thereafter until he demonstrates that he is no longer insolvent. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture. The Com- 
plaint charges that the respondent’s financial condition does not 
meet the requirements of the Act (7 U.S.C. 204), that he has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 213 (a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b) ), and that 
he has violated section 401 of the Act (7 U.S.C. 221). 


Copies of the Complaint and the Rules of Practice (9 CFR 202.1 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in the letter of service that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations con- 
tained in the Complaint. 


Respondent has failed to file an answer within the time pre- 
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scribed in the rules of practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. (a) Jack M. Carolan, hereinafter referred to as the re- 
spondent, is an individual whose address is Box 95, Lima, Illinois 
62348. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 

2. (a) Respondent’s current liabilities, as of August 26, 
1976, exceeded his current assets. As of that date, respondent had 
current liabilities totaling $165,117.80 and current assets totaling 
$4,000.00, resulting in an excess of current liabilities over current 
assets of $161,117.80. 


(b) Respondent’s current liabilities presently exceeded his 
current assets. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph III of the Complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have and maintain sufficient funds on deposit 
in the account from which said checks were to be paid. 


(b) Respondent, on or about the dates and in the transac- 
tions specified in paragraph III of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount 
of the purchase price for such livestock. 


(c) As of August 26, 1976, the respondent had failed to 
pay $63,707.86 for livestock purchased in commerce. 


4. Respondent, in connection with his operations as a dealer, 
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failed to keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in his business subject 
to the Act, in that respondent failed to keep and maintain a cash 
book showing in detail all cash received and disbursed. 


CONCLUSIONS 


By reason af the facts set forth in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, as an individual, as a partner with any other per- 
son, or through any corporate or other device, in connection with 
his operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 


1. Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds, to pay such checks or drafts, on deposit in the bank account 
from which such checks or drafts are to be paid; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


3. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including a cash book showing in detail all 
cash received and disbursed. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 


—— — 


In 


In 


*The 


be 


Il 
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no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension, after expiration of the 30-day 
period. 


This order shall become effective on the sixth day after the 
Decision becomes final: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof 
not effectively served) shall be the date fixed by a court of com- 
petent jurisdiction which issues an appropriate order with respect 
thereto. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing proceedings under 
the Packers and Stockyards Act, this Decision becomes final* 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 
30 days after service, as provided in sections 202.16 and 202.18 
of the Rules of Practice (9 CFR 202.16, 202.18 (1973) ). 


STAY ORDER~—PENDING OUTCOME OF JUDICIAL REVIEW 
(No. 17,838) 


In re RED RIVER LIVESTOCK AUCTION, INC. P&S Docket No. 5312. 
In order issued June 15, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


TERMINATION OF SUSPENSION ~—Supplemental order 
(No. 17,839) 


In re NEIL W. JACKON. P&S Docket No. 3871. In order issued 
June 22, 1977, by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final June 14, 1977.—Ed. 
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Bonnie L. Luken, Presiding Officer. 
Fletcher Brown, Arcadia, FL, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department of Agri- 
culture on May 13, 1976, complainant seeks reparation against re- 
spondent in the amount of $4,278.14, in connection with two trans- 


. actions involving three truckloads of watermelons sold in inter- 


state commerce to respondent. Copies of the formal complaint and 
report of investigation were served upon respondent on July 6, 
1976, and August 19, 1976, respectively. 


Respondent filed an answer on July 18, 1976, admitting the sub- 
stantive allegations of the complaint and raising certain defenses. 
Although the amount claimed as damages exceeds $3,000.00, the 
parties waived oral hearing. Therefore, the shortened procedure 
set forth in the Rules of Practice (7 CFR 47.20), is applicable. 
Aside from the aforementioned pleadings, neither party filed addi- 
tional evidence in the course of this proceeding. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. Norman Dismuke, is an individual doing 
business as N & R Melon Sales, whose address is Post Office Box 
1385, Haines City, Florida. 


2. Respondent, Allen T. Visconti, is an individual doing busi- 
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ness as Anthony Visconti and Son, whose business address is 14 
Brooklyn Terminal Market, Brooklyn, New York. 


3. On June 25, 1975, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent one truckload of 
watermelons weighing a total of 44,320 pounds for an agreed con- 
tract price of $6.50 per hundredweight delivered. The total con- 
tract price was $2,880.80. 


4. On June 25, 1975, complainant shipped to respondent one 
truckload of watermelons containing 1,436 melons weighing an 
average of 30.86 pounds each. Respondent received and accepted 
1,329 melons and rejected 107 melons. The contract price of 1,329 
melons at $6.50 per hundredweight was $2,665.85. 


5. Respondent made payment to complainant of $1,351.19 for 
the shipment of watermelons described in Finding of Fact 4 above. 


6. On July 1, 1975, complainant, in the course of interstate 
commerce, by oral contract, sold to respondent one truckload of 
watermelons containing 1,450 watermelons, weighing a total of 
42,200 pounds for an agreed contract price of $7.40 per hundred- 
weight delivered. The total contract price was $3,122.80. 


7. On July 1, 1975, complainant shipped to respondent one 
truckload containing 1,450 watermelons weighing an average of 
29.1 pounds each, or a total of 42,200 pounds. Respondent accepted 
1,376 melons and rejected 72 melons. Respondent has made no pay- 
ment to complainant for this shipment of melons. The contract 
price of 1,376 melons at $7.40 per hundredweight was $2,963.48. 


8. The contracts described in Findings of Fact 3 and 6 above 
were negotiated by Tom Killman, Statesboro, Georgia, who acted 
as broker. 


9. The complaint was filed on February 3, 1976, which was 
within nine months of the dates on which the causes of action in 
this case accrued. 


CONCLUSIONS 


By the terms of his answer, respondent has admitted that he 
received and accepted the watermelons in both shipments as set 
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forth in the Findings of Fact above. Respondent’s only defense is 
that the watermelons accepted later proved to be of inferior qual- 
ity. Respondent submitted no proof in connection with this allega- 
tion. Respondent had ample opportunity to inspect and reject the 
watermelons upon tender of the shipments. Respondent did not 
reject the watermelons but rather accepted without protest the 
bulk of both shipments of melons. Respondent was therefore ob- 
ligated to make payment in accordance with the terms of the con- 
tract as set forth above. 


Therefore we conclude that respondent Allen Visconti’s failure 
to make full payment to complainant for the two shipments of 
watermelons constitutes a violation of Section 2 of the Act for 
which reparation with interest should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent Allen 
Visconti, shall pay to complainant, as reparation, $4,278.14 with 
interest thereon at the rate of 8 percent per annum from August 
1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,841) 


SANTA CLARA PRODUCE, INC. v. MOHAWK PRODUCE Co. PACA 
Docket No. 24532. In order issued June 2, 1977, by Donald 
A. Campbell, Judicial Of ficer. 


(No. 17,842) 


PROCESS SUPPLY COMPANY, INC. v. BUCKEYE POTATO CHIP COoM- 
PANY, INC. PACA Docket No. 2-4550. In order issued June 
21, 1977, by Donald A. Compbell, Judicial Officer. 
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STAY ORDER~PENDING ISSUANCE OF FURTHER ORDER 


(No. 17,843) 


A. D’Amico & Sons, INC. v. RIvAS & SONS Co., INC., and/or PRI- 
AMO TAVERA. PACA Docket No. 2-4310. In order issued June 
21, 1977, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER~—REPARATION AWARDED 


(No. 17,844) 


BostoN TOMATO Co., INC. v. THEODORE C. GREENE, d/b/a TED 
GREENE’S FRUIT & PRODUCE. PACA Docket No. 2-4591. Re- 
paration of $155.00 with 8 percent interest from May 1, 1976, 
awarded complainant against respondent in order issued June 
27, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,845) 


Bup ANTLE, INC. v. ROGERS PRODUCE, INC. PACA Docket No. 
2-4590. Reparation of $1,144.60 with 8 percent interest from 
December 1, 1976, awarded complainant against respondent 
in order issued June 27, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,846) 


C. M. BROWN PRODUCE COMPANY, INC. v. ROGERS PRODUCE, INC. 
PACA Docket No. 2-4600. Reparation of $3,773.00 with 8 per- 
cent interest from December 1, 1977, awarded complainant 
against respondent in order issued June 27, 1977, by Donald 
A. Campbell, Judicial Officer. 
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(No. 17,847) 


INTER HARVEST, INC. v. ROGERS PRODUCE, INC. PACA Docket No. 
2-4599. Reparation of $7,349.10 with 8 percent interest from 
January 1, 1977, awarded complainant against respondent 
in order issued June 27, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,848) 


ANDREW C. SMITH v. REDI-Foops. PACA Docket No. 2-4592. Re- 
paration of $2,940.30 with 8 percent interest from December 
1, 1976, awarded complainant against respondent in order 
issued June 27, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,849) 


JACOBS, MALCOLM & BURTT v. AMERICAN & FAR EASTERN TRADING 
Co. PACA Docket No. 2-4597. Reparation of $3,300.00 with 
8 percent interest from July 1, 1976, awarded complainant 
against respondent in order issued June 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,850) 


DONNA JEAN PACKING, INC. v. THE AUSTER COMPANY, INC. PACA 
Docket No. 2-4596. Reparation of $17,985.73 with 8 percent 
interest from February 1, 1976, awarded complainant against 
respondent in order issued June 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,851) 
PEREZ PACKING, INC. v. BAYSHORE PRODUCE Co., INC. PACA 


Docket No. 2-4598. Reparation of $5,463.65 with 8 percent 
interest from July 1, 1976, awarded complainant against re- 
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spondent in order issued June 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,852) 


WAYMAN FRUIT FARMS v. NORTHWEST FRUIT SALES, INC. PACA 
Docket No. 2-4595. Reparation of $7,602.56 with 8 percent 
interest from March 1, 1976, awarded complainant against 
respondent in order issued June 28, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,858) 


C & C FARMS v. DAVID CAMPBELL, t/a DAVID PRODUCE, a/t/a WIN- 
FALL FarRMs. PACA Docket No. 2-4632. Reparation of 
$2,216.00 with 8 percent interest from August 1, 1976, award- 
ed complainant against respondent in order issued June 28, 
1977, by Donald A. Campbell, Judicial Of ficer. 


(No. 17,854) 


JOSEPH MERCURIO PRODUCE CORP. v. JOE BELSON. PACA Docket 
No. 2-4642. Reparation of $6,800.00 with 8 percent interest 
from September 1, 1976, awarded complainant against re- 
spondent in order issued June 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,855) 


SANZONE-PALMISANO Co. v. CENTRAL OHIO PRODUCE DIST., INC. 
PACA Docket No. 2-4611. Reparation of $2,800.18 with 8 per- 
cent interest from October 1, 1976, awarded complainant 
against respondent in order issued June 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,856) 


TOM BUTLER PRODUCE Co., INC.. v. DENNISON PRODUCE COMPANY, 
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Inc. PACA Docket No. 2-4624. Reparation of $9,346.30 with 
8 percent interest from May 1, 1976, awarded complainant 
against respondent in order issued June 28, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,857) 


WUHL SHAFTMAN LIEBERMAN CORP. v. ARTHUR LINZMAYER & 
PAUL BONEKER, d/b/a MONMOUTH PRODUCE Co. PACA Dock- 
et No. 2-4625. Reparation of $372.60 with 8 percent interest 
from September 1, 1976, awarded complainant against re- 
spondent in order issued June 28, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,858) 


BETTERAVIA FARMS v. V. R. REED PRODUCE. PACA Docket No. 
2-4612. Reparation of $3,380.00 with 8 percent interest from 
October 1, 1976 awarded complainant against respondent in 
order issued June 29, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,859) 


M. W. SANDERS ORCHARDS v. O. R. SHEFFIELD. PACA Docket No. 
2-4633. Reparation of $4,730.00 with 8 percent interest from 
May 1, 1976, awarded complainant against respondent in 
order issued June 29, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,860) 


MARKET PRE-PAK, INC. v. V. R. REED PRODUCE. PACA Docket No. 
2-4613. Reparation of $20,024.05 with 8 percent interest from 
February 1, 1977, awarded complainant against respondent 
in order issued June 29, 1977, by Donald A. Campbell, Judi- 
cial Officer. 
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(No. 17,861) 


PARK RIVER POTATO Co., INC. v. JOSEPH SCANDURRA, INC. PACA 
Docket No. 2-4634. Reparation of $2,650.00 with 8 percent in- 
terest from December 1, 1976, awarded complainant against 
respondent in order issued June 29, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,862) 


RONALD JUSTICE TRUCKING & PRODUCE Co. v. MONROE TOMATO 
RE-PACKERS, INC. PACA Docket No. 2-4623. Reparation of 
$1,638.85 with 8 percent interest from August 1, 1976, 
awarded complainant against respondent in order issued 
June 29, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,863) 


WASHBURN POTATO Co. v. HAL MERDLER PRODUCE, INC. PACA 
Docket No. 2-4631. Reparation of $5,960.00 with 8 percent 
interest from February 1, 1977, awarded complainant against 
respondent in order issued June 29, 1977, by Donald A. Camp- 
bell, Judicial Of ficer. 


(No. 17,864) 


ACTION PRODUCE v. DONATO PRODUCE, INC. PACA Docket No. 
2-4637. Reparation of $3,220.00 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued June 30, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,865) 


THE GARIN COMPANY v. DONATO PRoDUCE, INC. PACA Docket No. 
2-4627. Reparation of $2,125.00 with 8 percent interest from 
December 1, 1976, awarded complainant against respondent 
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in order issued June 30, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,866) 


INTER HARVEST, INC. v. DONATO PRODUCE, INC. PACA Docket No. 
2-4639. Reparation of $3.700.00 with 8 percent interest from 
December 1, 1976, awarded complainant against respondent 
in order issued June 30, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,867) 


J. A. Woop COMPANY v. DONATO PRODUCE, INC. PACA Docket No. 
2-4638. Reparation of $4,792.50 with 8 percent interest from 
January 1, 1977, awarded complainant against respondent in 
order issued June 30, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,868) 


MONSON Bros. Co. v. DONATO PRODUCE, INC. PACA Docket No. 
2-4626. Reparation of $6,446.25 with 8 percent interest from 
October 1, 1976, awarded complainant against respondent in 
order issued June 30, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,869) 
R. T. ENGLUND COMPANY v. DONATO PRODUCE INC. PACA Docket 
No. 2-4640. Reparation of $4,340.00 with 8 percent interest 
from December 1, 1976, awarded complainant against re- 


spondent in order issued June 30, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,870) 


ROYAL PACKING Co. v. DONATO PRODUCE, INC. PACA Docket No. 
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2-4635. Reparation of $8,086.00 with 8 percent interest from 
January 1, 1977, awarded complainant against respondent in 
order issued Jan. 30, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,871) 


ScoTT-FINKS Co., INC. v. DONATO PRODUCE, INC. PACA Docket No. 
2-4636. Reparation of $4,228.13 with 8 percent interest from 
October 1, 1976, awarded complainant against respondent in 
order issued June 30, 1977, by Donald A. Campbell, Judicial 
Officer. 
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